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| RECEIVEP
h Before the 1984
FEDERAL COMMUNICATIONS COMMISSION nov 719
Washington, D.C. 20554
¢CC

Office of the Secre

In the Matter of

Inquiry into Section 73.1910 of the
Commission's Rules and Regulations
Concerning the General Fairness
Doctrine Obligations of

Broadcast Licensees

Gen. Docket No. 84-282

Nt Yt Nt ap N N st

REPLY COMMENTS: THE NATIONAL BAR ASSOCIATION* AND THE
NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE**

The Fairness Doctrine has traditionally been viewed as imple-
menting the First Amendment in the broadcast area by assuring the
opposing sides of controversial issues are aired so that the
truth would emerge and so that the public will have suitable
access to ideas and experiences. Both parts of the Fairness
Doctrine have been considered necessary--the first part to assure
the mere presence on the airwaves of speech concerning controver-
sial issues and the second part to assure that all sides were

expressed with regard to such issues so that a variety of

*/ The National Bar Association (NBA) is a professional member-
ship organization of predominantly eight thousand Black lawyers.
Founded in 1925, the NBA has been: concerned about the impact of
regulatory decisions on the American population as a whole and
the minority community in particular.

**/ The National Association for the Advancement of Colored
People (NAACP) founded in 1909 has been interested in fairness in
the media. 1Its interest peaked in 1929 and 1934 with the crea-
tion of the Radio and Federal Communications Acts. The NAACP is
very concerned about the deregulatory direction of the FCC.
NAACP opposes any changes to the Fairness Doctrine.
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points of view could compete in the arena with truth being the
ultimate victor. See para. 50, Notice of Inquiry on the Fairness
Doctrine, 49 Fed. Reg. 20317 (May 14, 1984) (Hereinafter referred
to as "Notice" or "Inquiry.")

The purpose of these comments is to reply in opposition to
comments, taking a position that the Fairness Doctrine should be

abrogated, filed in this Inquiry.

REPLY 1. FAIRNESS DOCTRINE IS NEEDED.

The Fairness Doctrine has served the public interest standard

well for thirty years and the Notice of Inquiry and opposing com-

ments to the doctrine should be rejected with regard to their
having basis in fact or law to suggest that any revision or

elimination of the Doctrine is warranted.

REPLY 2. FCC, BY ITS PAST CONDUCT HAS MORE THAN DEMONSTRATED
THAT 1T HAS NO AUTHORITY TO ALTER THE FAIRNESS
DOCIRINE.

For years the Federal Communications Commission (FCC) has
suggested that Congress abolish the Fairness Doctrine. In fact,
some Chairmen of the FCC, without the concurrence or consultation
with the full Commission, have unilaterally forwarded legislative
proposals to Congress which included legislative proposals urging
the repeal of the Fairness Doctrine. This course of action sug-
gests that Chairmen of the FCC have, heretofore, believed that
any change in the Fairness Doctrine was exclusively within the

domain of Congress. Secondly, there is no history within the FCC



which indicates that the full Commission has determined that it,
independent of Congress, has the authority to abrogate the Fair-
ness Doctrine. Hence, any reference to prior FCC proposals to
Congress suggests two things: (1) That the FCC has no authority
to alter the Fairness Doctrine; and (2) the absence of action by
the Congress to alter the;Fairness Doctrine suggests that it .is

satisfied with the status quo.

REPLY 3, FCC IS WITHOUT AUTHORITY TO DEROGATE THE FAIRNESS
DOCTRINE. ‘ '

The FPCC is a delegatee of Congressional authority. Only Con-
gress can withdraw a right predicated on the purposes of tﬁe
Communications Act of 1934. Those arguing the contrary nmust
answer the following QgQuestions: if FCC has the authority to
derogate the Fairness Doctrine, why has it consistently sought
authority from Congress to do so? Since Congress has never acted
on FCC proposals to abrogate the Fairness Doctrine, isn't that
persuasive evidence that Congress is in accord with the Fairness
Doctrine and the purpose for which it is designed to serve? See"

Timothy E. Wirth, Freedom and the Fairness Doctrine, Washington

Post, 10-25-81, at c¢7, col. 2. (Attachment 1)

REPLY 4. SCARCITY IS NOT THE SOLE BASIS OF THE FAIRNESS
DOCTRINE. ' '

The Fairness Doctrine is based on two independent premises:

(1) scarcity and (2) the public interest standard. Comments

filed during this Inquiry erroneously suggest that the increase



in new technology undermines the scarcity premise. The Red Lion
discussion made this clear. 1In that opinion the U.S. Supreme
Court stated, "...the public interest language of the [Communica-
tions] Act authorized the Commission to require licensees to use
their stations for discussion of public issues, and that the FCC
is free to implement this requirement by reasonable rules and
regulétions which fall short of abridgment of the freedom of

speech and press..." Red Lion Broadcasting v. FCC, 395 U.S. 367,

382 (1968).

BothAthe FCC and commentors are attempting to create an abso-
lute national community standard. Such -a standard puts blinders
on the localism standard and argues that the spectrum is pregnant
enough now that the entire listening population of America can
give birth to enough ideas so as to make the Fairness Doctrine
unneccessary. Not so! In the 1last four years, the FCC on a
cagse-by-case basis has transferred its authority to regulate the
broadcast industry to the broadcast industry. It has voted to
increase the number of outlets that any single entity can own:
from 21 to 36 stations. See Reply 10, infra. However, the
Commission is unable to do the one thing that would abrogate the
Fairness Doctrine. It cannot and will never be able to provide
access to use the electromagnetic spectrum to each citizen in
America. Hence, it matters not how many new outlets it autho=-
rizes.

Secondly, Great Lakes Broadcasting, 3 F.R.C. Annual Rep. 32

(1929), rev'd on other grounds, 37 F.2d 993 (D.C. Cir. 1930)




stands for a terribly important principle: independent of scarc-
ity, the principle of fairness is a condition placed on the
broadbaster upon the grant of any license. More specifically, no
broadcast license shall be granted, unless the application of the
licensee directly or indirectly promises to conform to the con-
cept of fairness.

Thirdly, the comments'which focus on new technologies as a
basis for the abrogation of the Fairness Doctrine are in err
because, even if they are correct, the doctrine cannot be abro-
.gatea without legislative decree because it is inextricably tied

" to the "public interest, convenience and necessity" provision of

the Communications Act of 1934.

REPLY 5. THE FAIRNESS DOCTRINE SHIELDS THE PUBLIC FROM GREED.

Commentors challenge the Fairness Doctrine on the basis that
it wviolates the First Amendment privileges of broadcasters.
Broadcasters assume that they are not obliged to be concerned
about the First Amendment privileges of the public when it im-
pedes broadcast interests to make a profit. The Fairness Doc-
trine exists as a means by which the public can be exposed to to
the widest array of ideas in ﬁhe marketplace. The overriding
desire for profit cannot impede that objective. See e.g.

Griffin, Broadcast Advertising: What Has It Done to the Audi-

ence, 23 Washburn L.J. 237 (1984).




REPLY 6. THE SPECTRUM IS OWNED BY THE PEOPLE FOR PRIVATE USE,
NOT PRIVATE DOMINION.

The comments confuse who owns the spectrum: the broadcasters
or the people of this nation. Broadcasters are servants of the

people, not their masters. The FCC by this Inquiry and the

broadcasters by their response have assumed that they are masters
of the people; that they own the spectrum; that the spectrum is
their property and that thé people, by their desire to retain the
Fairness Doctrine, are trespassers of the spectrum. This revi-
sionism is both dangerous and outrageous because it assumes that
the government can exploit and the marketplacers can steal the
people's spectrum. Of course, this is not possible because the
people are not powerless or ignorant of "what is going on. The

broadcast industry and the FCC is moving towards a regulatory

objective that converts the spectrum into private property over-

night without alerting the American people of the full conse-

quence thereof, This is outright theft against the true owners.

It will not be tolerated and cannot withstand judicial review in
law or fact, as broadcasters have no property rights in the use

of the spectrum. NBC v. U.S., 319 U.S. 190, 226 (1942); FCC v.

NBC, 319 U.S. 239, 247 (1942).

REPLY 7. THE FAIRNESS DOCTRINE IS BLACK LETTER

Commentors favoring the abrogation of the Fairness Doctrine
have bottomed their arguments on the basis that new technologies

cry out for its abrogation. Yet, the premise of such an argument



is faulty because it is contrived on a myth that the marketplace
is capable of uprooting Black Letter principles such as the Fair-
ness Doctrine. Political whim often seeks to realign neutral

principles of jurisprudence.. This Inquiry is based on political

whim.

REPLY 8. PROMISES TO BREAK.

Commentors to this Inquiry have tried to create a record of
faith. They say, "trust us and we will prévide you with diverse
views within your fréedoms under the First Amendment." It is not
their promise that concerns us, it is our present recognition

that they cannot keep their promise.

REPLY 9. -CONGRESS HAS ALREADY CODIFIED THE FAIRNESS DOCTRINE.

Commentors argue that the Amendments to 315 of the Communica-
tions Act did not broadly codify the Fairness Doctrine. They
want the public to view the amendment which included the Fairness
Doctrine as a legislative aberration. Well, it 1is not. Con-
gress, recognized that if it exempted news-type programs from the
equal-time provisions of Section 315, there would still exist a
need for the Fairness Doctrine. Hence, Congress codified the
Black Letter law and therein lies the basis of this entire argu-

ment.



REPLY 10. NO BASIS IN FACT TO_ SUPPORT BROAD CONCLUSIONS OQOF
SUBSTITUTABIILITY: FCC IS GUESSING AT A POLICY.

Commentors favoring the abrogation of the Fairness Doctrine

based their arguments on the premise that new technologies pro-
vide sufficient substitutes for points of view and that the need
for diversity imposed by the Fairness Doctrine is unnecessary.
The Inquiry and these comments assume a fact that cannot be sub-
stantiated: that every American citizen can afford to purchése
substitutes for free television and radio. The record upon which
FCC and initial commentors proceed is based upon result oriented

conclusions, and no more. See Testimony of the National Bar

Association Before the House Subcommittee on Telecommunications,

September 19, 1984. The truth is that the FCC and initial com-

- mentors are ignorant of how-the media satisfies individual infor-
mational needs. The FCC proceeds from a posture of arrogance
from its vantage point of regulatory power. It is the FCC that
is attempting to transform the marketplace, with the public being
Ehe helpless predicate of this subject matter. This 1is the
reason why Congress, and not the FCC, is the only body competent
to abrogate the Black Letter Law embodied in the Fairness Doc-
trine. In truth, scarcity exist and will exist as long as a
person must apply for:a frequency. The application process is
clear evidence of scarcity. Scarcity is not a global communica-
tions term. It is a term that questions whether a community in
this nation can have unlimited allocation of channels assigned to

it for use through a tenant (broadcaster) of the public airwaves;



namely, a licensee. So long as a community or a service is
limited by a quota of opportunities, scarcity exist. Access is

limited. Diversity is limited.

REPLY 11, THE PUBLIC IS BEING HELD HOSTAGE WHILE THE WAR FOR
MARKETPLACE DOMINANCE IS DETERMINED: THAT WAR HAS
TARGETED THE FAIRNESS DOCTRINE AS A CASUALTY.

Commentors would have:the American population conclude that
‘there are now enough new technologies to equate them as a single
informational mix. They say -- broadcast stations should be
viewed as newspapers for purposes ‘of First Amendment guarantees.
Commentors cite the figures made available in this Inquiry to
support their claims of media integration. Media integration is
a matter of market manipulation not public choice, The poor
public is being held hostage to the fiegce marketing war going on
to please the public. It is a war governed by who can sell the
public entertainment sports and sex programming. It hasn't a
thing to do with the war of ideas. Cable television is being
challenged by MDS and the videotape recorder (VCR) market. Local
television and radio are now viewed as stepchildren, not as
before, when they were deemed to be the mothers of broadcasting.
The FCC and commentors anxious to do away with the Fairness
Doctrine, desire to cﬁeate a "new wave" of "new tech" devoid of
substance, and latent with bright video 1lights and rock. It
desires music to classify this media as one informational mix.

If this were the only public obligation of users of the

spectrum, we would agree with those who desire to abrogate the
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Fairness Doctrine. What does the Fairness Doctrine add to enter-
tainment and movies? The point is that use of the spectrum is
conditioned upon a legally protected interest that the public can
expect its intelligence to be challenged by opinion and points of
view so antagonistic so as to allow groups, discreet groups or
individuals to make choices on where their country is and where
it is going. |

Newspapers and the newspaper industry are different than
broadcasters and the broadcast industry. We are being told that
they are alike. We refuse to accept this cénclusion. The facts
Awén't permit its acceptance and the rationalizations offered by
FCC and commentors do not support the premise of their arguments.

Query, who owns the spectrum? Answer, the people. Query, do
newspapers -use the spectrum? Answer, No. They use printing
presses. .If they use the spectrum, they do so with the coﬁsent
of the American population as embodied in the Communications Act
of 1934. Query, can anyone publish a newspaper? Answer, Yes.

Query, How? Answer, by buying a printing press, or by printing

their ideas on pieces of paper. Query, does everyone who pub-
lishes a newspaper desire a broad audience? Answer, No. A
newspaper market may be limited to a neighporhood, a seq;ion of
thé city, state. Query, what about users of the spectrum, can
such use be limited to a neighborhood? Answer, no. Why? Spec-
trum is too valuable, such use must be uniform and cost effective
to the user. No matter how the FCC and commentors attempt to

compare broadcasting and newspapers they are faced with one
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unalterable difference: one is free and the other costs; the
public owns the spectrum, it has no direct proprietary interest

in the print industry.

REPLY 12, THE FAIRNESS DOCTRINE MAY ALREADY HAVE BEEN WOUNDED
BY THE FCC'S LACK OF ENFORCEMENT: y
AS NOT TO ALLOW GOVERNMENT BLAME TO BE
SHIFTED TO US.- '

We have observed that many commentors favoring the abrogation

of the Fairness Doctrine have filed comments in other proceedings
which on a case-by-case basis is dispossessing the American
people's interest in the spectrum without their full knowledge or
understanding of the éffect thereof. People in the smallest
markets are at the mercy of the networks. The FCC has so deregu-
lated the requirement for news and public information type pro-
gramming thét outside the major markets, people are starving for
information, let alone diversity. Hopefully, the courts will not
place their blinders on and allow the self proclaimed expertise
of the FCC to blur the naked truth being faced by the American
people in smaller markets:. the lack of diversity.

So it is with Americans in larger markets. There is no doubt
that citizens in larger markets have many more broadcast choices.
However, choice does not guarantee diversity or fairness, especi-
ally if the sources are interrelated or dominated by concentra-
tion and control. The FCC has authorized networks to own cable
systems, telephone companies to own cablg systems, outside their

service areas. Networks could own as many as 36 broadcast
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stations, unless Congress steps in to permanently bar the recent-
ly adopted Rule of 12. What does all of this mean? It means
that the top fifty markets have many outlets, more listeners, but
not necessarily diversity. The FCC while touting First Amendment
rights at every other breath is through deregulating in the area
of the Fairness Doctrine,:negating the public's First Amendment
Rights. We shall not be fsoled by such "regulatory mumbo jumbo".

The Fairness Doctrine is in furtherance of the First Amend-

ment. Red Lion Broadcasting v. FCC, 395 U.S. 367, 401, n. 28

.

(1968). The FCC and other commentors refer to it as an exception

to the First Amendment. Only Congress can clarify this. It ié
clear where the FCC is moving and where it stands. It is far
from clear where the people who own the spectrum stand. They are
without knowledge that broadcasters have carved out a spectrum
property right under the heading of "expectancy of renewal" and,
as ‘such, doétrines such as Fairness are wrapped up in promises
which cannot be verified because the mechanisms to do so have
been deregulated. We cannot anticipate how the American people
will respond when they realize what their government has done to

them,

REPLY 13. "NEW WAVE" ECONOMICS IS A FALLACIOUS BASIS FOR DERO-
' GATION OF FALRNESS DOCTRINE.

The economics of the spectrum is the centerpiece of many

comments. This is consistent with the Notice of Inquiry. 1In the
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N.0.I., trucks that transport newspapers are called "scarce" and
compared to the electromagnetic spectrum. All this manipulation
of the thought process seeks to convince the public, and some say
the courts, that newspapers and broadcasting are the same. They
are not. Any person with money can purchase a truck -- even a
used truck to transport newspapers. We defy the commentors to

establish that any person may have access to the spectrum. It is

an impossibility. Why don't we face the fact that in order to

understand where the FCC is taking the nation is down a road of

spectrum condemnation of the people's property. The PFCC 1is

attempting by regulating poiicy to give away the people's proper-
ty without authority of law. We remind the FCC that "Licenses to
broadcast do not confer ownership of designated frequencies, but

only the temporary privilege of using them." Red Lion Broadcast-

ing v. FCC, 395 U.S. 367, 394 (1968). We challenge FCC sua

sponte authority to alter the Fairness Doctrine because it is
without authority under the original Act of 1934, and under the

First Amendment to the United States Constitution.

REPLY 14. LIMITED EXCEPTIONS TO APPLICATION OF FAIRNESS DOC-
A v PERMISSIBL UT_CAN ONLY BE DONE BY AN
ACT OF CONGRESS.

Perhaps the most persuasive arguments presented by commentors
is that teletext is in the nature of a newspaper. This argument
may have more substance but ‘it is not sufficient to create a

strawman that all broadcast technologies have "converged" into



-14-~

the iﬁdistinguishable media mix for after all it is only one of
many technologies. As related to teletext, perhaps the Congress
should evaluate this technology and its application of the Fair-
ness Doctrine. Perhaps there are other data systems for the
transmission of textual and graphic information intended for
display on viewing screens: This may be an area for Congress to

consider making an exception-to the Fairness Doctrine.

REPLY 15. IMBALANCE EXISTS WITH OR WITHOUT THE FAIRNESS DOC~-
TRINE UNDER CURRENT FCC.

Commentors urging repeal of the Fairness Doctrine are caught
in a bind. They argue for the repeal of a doctrine that is notv
enforced by FCC. What makes the Fairness Doctrine effective is
that it stands as a mighty ideal in a society thé&t substitutes
ideals for ©profit. The Fairness Doctrine, 1like affirmative
action for minorities, has become a subject of administrative
lynching by the lack of government protection, and callous dis-

regard. Imbalances in programming will occur without the Fair-

ness Doctrine, It exists now with it. Imbalance with or without

the Fairness Doctrine is contrary to the public interest standard
of the Communications Act of 1934, and its constitutional justi-
fication. When one uses the people's spectrum for profit, more
than ordinary conduct is imposed. The First Amendment does not
allow the risks that those clamoring for the demise of the Fair-
ness Doctrine offer. The risks of imbalance and constitutional
diversity urges, if not compels a sane policy that doesn't dance

around the obvious: the destruction of diversity. See, FCC finds lst

fairness violation since Fowler, Broadcasting, Oct. 29, 1984, at

24 (Attachment #8).
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REPLY 16. FORMER FCC CHAIRMAN RICHARD E. WILEY ON 1ST AMEND-
MENT: HAS FCC DISTORTED WILEY'S VIEWS?

Commentors and the FCC have based this Inquiry on a separate

statement by former FCC Chairman Richard E. Wiley urging the FCC
to "look more favorably on the idéa of reforming the Fairness
Doctrine..." Paragraph 6, Notice of Inquiry. It is submitted
that Richard E. Wiley was,'a supporter of the Fairness Doctrine,
and that the reference to Wiley's statement does not accurately
reflect his views. Commenting on the Fairness Doctrine on
January 8, 1975, Chairman Wiley said, "[T]lhe Commission's recent
Fairness Doctrine report placed considerable emphasis on the
licensee's affirmative obligation to devote a reasonable propor-
tion of his broadcast time to coverage of controversial issues of
public importance. As to the 'balance' to be expected of such
coverage, we sought to confirm our role to establishing ‘'general
guidelines concerning minimum standards of fairness,' reserving
t; the licensee 'wide journalistic discretion' renewable by the

Government only in terms of the broadcaster's reasonableness and

good faith." See, Wiley, "FCC Chairman [Wiley] on lst amend-

ment," Variety, Jan. 8, 1975. (Attachment 2). The current FCC
has not represented the views of Chairman Wiley in an accurate or

balanced manner. '
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REPLY 17. THE HARVARD LAW REVIEW AND THE FAIRNESS DOCTRINE.

The FCC and commentors urging repeal of the Fairness Doctrine

are reminded to review, Note, Regulation of Program Content by

the FCC, 77 Harvard Law Review 701, 708-712 (1977). These pages

may assist the colorblind regulator to appreciate the absurdity
of the present Notice of Inquiry and why the National Bar Associ-
ation and the National Association For the Advancement of Colored

People object to this Inquiry.

REPLY 18, A LACK OF BLACK FACES AS NETWORK ANCHORS: AN ANCIL-
LARY PROBLEM OF THE FAIRNESS DOCTRINE.

The Fairness Doctrine as a principle is not detached from
related claims of racism in the broadcast industry. See e.g.,

Citizens Communications Center v, FCC, 447 F.2d4 1201, 1210 (D.C.

Cir. 1971).' The industry remains committed to exclusion of Black
voices both as policy makers and as on-air personalities. Hence,
no new technologies will remedy such discrimination and it is our
hope that these comments will.be brought before the full Commis-

sion and the courts as a basis to preserve the Fairness Doctrine

(See Von Hoffman, A Lack of Black Faces as Network Anchors,

Washington Post, Nov. 10, 1976. Attachment 3). See also, Employ-

ment In Cable TV, National Black Media Coalition Bull., October

1984, Attachment 6, relating to the dearth of Blacks in the Cable

Television industry; Davis, The Black Executive In The Broadcast

Industry Experience for the 80's, 12 Nat'l Bar Assn. J. 59 (1983).
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REPLY 19. SHOULD THE FAIRNESS DOCTRINE BE REPEALED - SO SHOULD
THE SHIELD OF MALICE UNDER DEFAMATION CLAIMS.

Some commentors argue that a broadcaster is like a newspaper.
No sane American can accept such an assertion. However, if the
FCC moves to ultimately abrogate the Fairness Doctrine, it is
submitted that broadcasters should be liable for defamation as
private citizens without proof of malice, or proof of intent.

See K. Lane, New Technology v. 1lst Amendment, Nat'l Law J.,

11-1-82 (Attachment 4)

REPLY 20. TWO SCHOOLS OF THOUGHT: THE FIRST AMENDMENT -- BLACK
AMERICA SIDES WITH THE FAIRNESS DOCTRINE.

There are two schools of thought relevant to the Fairness

Doctrine. One school of thought is that the First Amendment bars
the FCC's review of cipizen complaints arising from broadcast-
ers's failure to satisfy the Fairness Doctrine. The other view
is that the First Amendment compels broadcasters to adhere to the
Fairness Doctrine. Let this record reflect that the National Bar
Association and the National Association For the Advancement of
Colored People reject the primitive position that FCC has author-
ity to abrogate the Fairness Doctrine. The third branch of
government, if ever called upon to affirm the abrogation of the
Fairness Doctriﬁe, must yield to what is real -- minorities and
poor whites need the Fairness Doctrine; they have very little use

for new technologies without diversity. See -West Michigan Broad-

casting Company v. FCC, 735 F.2d 601, 603 n.5 (D.C. Cir. 1984).

See also, REPLY 22, infra.
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REPLY 21. THE FAIRNESS DOCTRINE IN THE MIDST OF DECLINING
AFFAIRS PROGRAMMING. .

See Attachment 5, James  Brown, Los Angeles Times,

May 3, 1981, at 8. The FCC and commentors benﬁ on eliminating

the Fairness Doctrine are compelled to assess whether the deregu-
lation posture of the FCC makes news and public affairs such myth
as to compel continued :regulatory scrunity of the broadcast

industry on the question of fairness. See Citizens Communica-

tions Center v. FCC, 447 F.2d4 1201, 1214, n. 38 (D.C. Cir. 1971).

REPLY 22.. THE DEARTH OF MINORITY OWNERSHIP AND THE REFUSAL OF
THE FCC TO CREATE REGULATORY INCENTIVES 1IN EXISTING
AND PROPOSED NEW TECHNOLOGY. SERVICES IS EVIDENCE THAT
THE SCARCITY DOCTRINE IS ALIVE AND WELL.

Access to the electromagnetic spectrum by Blacks in the new
technology services is as difficult as it was in 1934 when the
Federal Communications Commission was created. As to Blacks and
miﬁorities, the scarcity doctrine remains alive and a viable
argument for assessment against the repudiation of the Fairness
Doctrine. The FCC has hardened its position on allowing minori-
ties and women greater access to the spectrum. This hardening in

the new technological services supports the scarcity claim. See
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e.g., Statement by the Honorable Mickey Leland of Texas, "Owner-

ship of Telecommunications Properties By Minorities."™ Cong. Rec.

E4543 (October 12, 1984) (Attachment 7). But see, Garrett v.

FCC, 513 F.2d 1057 (D.C. Cir. 1975).

Respectfully submitted

NATIONAL BAR ASSOCIATION
NATIONAL ASSOCIATION FOR
THE ADVANCEMENT OF COLORED PEOPLE

By: m\w {3‘ E;‘(d,! 2
ARTHENIA L. JOYNER, 4

NATIONAL PRESIDENT
NATIONAL BAR ASSOCIATION

DIRECTOR OF THE WASHINGTON BUREAU
NATIONAL ASSOCIATION FOR THE
ADVANCEMENT OF COLORED PEOPLE
1025 VERMONT AVE., N.W.
WASHINGTON, D.C. 20005

ey foni . [ .

DR, J. CLAY SMITH, JR.

HOWARD UNIVERSITY SCHOOL OF LAW -
2900 VAN NESS ST. N.W.
WASHINGTON, DC 20011

(SPECIAL COUNSEL)

November 7'#", 1984
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Timothy E. Wirth

wWashieglod PosT, 10-25~8), ¢ , el 2

Freedom and the Fairness Doctrine

The Federal Communications Commission has
voted to recommend elimination of the Fairness
Doctrine and equal-time provisions. FCC Chair-

man Mark Fowler, writing in The Post (op-ed, *

- Sept. 20, said the commission wants to “extend
the full rights of the First Amendment to the
electronic media.” He argued that Section 315 of
the Communications Act is “censorship,” “shack-
les the country's most pervasive medium with
government oversight” and raises a “frightening

_specter . . . antithetical to our most precious free-
dom: speech itself.”

That is an overblown characterization of a
policy that the Supreme Court has consistently
upheld as serving the First Amendment right of

" the public to"have the fullest access to a diver-
sity of information and ideas.

. ... The First Amendment was first for a reason.

The [ramers of the Constitution, with memories
of political persecution still fresh in their minds,
institutionalized the rights of the press to publish
what it wished, and for people to speak out sbout
whatever they wished, free from government in.
~ terference. Underlying that right was the princi-
. ple that democracy required robust public debate,
that citizens should, in order to make informed

political judgments, be able to read and hear as
many conflicting ideas g3 possible.

We must look carefully at the arguments
heing used to suppport the ahalition of Sectinn
315, for they are based neither on true First
Amendment values nor on any understanding
of today’s broadcasting realities.

The first argument is constitutional: that
Section 315 is an infringement cn freedom of
press and speech. The Supreme Court has
clearly held such regulation constitutional, bal-
ancing the public's right to hear conflicting
views, and broadcasters’ editorial discretion.

The other argument advanced by Fowler is
that Section 315 was designed to compensate
for a scarcity of broaduast outlets, hut that with
the advent of new technologies such as cable
televisivn, direct bruadcast satellite and low-
power television—scarcity no longer exists,

Many of my colleagues and I have fought for

years to allow these new competing technologies -

to flower. Thé prospect of this great multipli-
city of communications services -is exciting -
but for most Americans it is still only a pros-
pect. An exhaustive repart now being issued by
the House subcommittee on telecommunica-

tions empirically documents this. Direct broad-
cast satellites and low-power television, for ex-
ample, are not vet available at ail.

And most citizens do not yet ‘even have ac-
cess to' cable television. Detrait, for example, is
not vet wired for cahle, nor are St. Louis, Den-
ver, nor three-fourths of New York City. Nor,
as we well'know, is Washington,

We are approaching a time when spectrum
scarcity will no longer limit the number of chan-.
nels of available video information, and thus, the
availability of diversity, on this most pervasive of -

.all media. When the public has access to a full

range of opinion from a full range of competing
video channels then, and only then, will the scar-
city rationale no longer be valid.

In the House, we are now exploring how we
can assure the public a true abundance of com-
peting information sources, and how we can
promote and “encouraze First Amendment
values through the new technulogies. When the
public has those assurances, then we can safely
eliminate Sectiun 315.

Rep. Wirth (D-Colo.) is chairman of a
subcommittee on telecommunications
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By RICNARDE. WILEY

| FCChairman On Ist Amendment

Cheirman, Federal Commurscations Cmrmf.ssién)

Washingwen, |

! In the past few months the!
! Federal Coinmunications Comumis-’
'sion has, amony other actions,
published 2 new report on the
(Fairneys Doctrine and Public;
' Interest Standards; lssued a ncdcz i
of inquiry foilowing court remand At
of rc?vis.iyons in the Prime Time| duties.
:Access Ruie; adopted a Children's; Thus, the Commission’s recent
iTelevision Report and Po:xgyg Fairmess Doctrine report placed
Statement; and undertaken, a the!considerable emphasis on the
{request of Congress, a new study ol licensee’s affirmative obligation to
lits authority and resporsioility in.devote a reasonable proportion of
the area of alleg2d teievisiop his broadcast time o the coverage
violence and obscenity. of controversial issues of public im-

Each one cf these issues, taken{portance. As to the “balance” to be
alone, justifiably raises tte QUGS-Fexpected of such coverage, we
tion of dppropriate limits onfsought to confine our role to es-
governmental intervention in the:iablishing “general guidelines con-
‘programuming judgiments of broad-; cerning minimum standards of
cast licensees. When all four are,fairness."” reserving to the licensee
taken together, as they have been “‘wide jourralistic discretion
recently, the importance ard time- ;reviewabie by the Government only
Jliness of the First Ameadment con-'in terms of the broadcaster's
‘siderations involved become ever reasonablenass and good faith.

o0 much anvd soping tca litile.
In rest cuses 1t has resnived
this diiemme by imposing
only general affirmative
duties ... The licensee has
road discretion in giving
specijic content to these

more apparent — and i appreciat?
the invitation from Variety 0 com-

ment on them,
Section 303 of the Commua-
jcations Act speaks affir-|

matively of the Commission’s|

authority — as the “pubiic interest”

___'Exposure On Merits'
. With respect to the Commission’s
;current reconsideration of jts
Prime Time Access Rule, we have
op2rated from a premuse starea as
early as 1963, when the FCC was
-exarmining the practice known as

may require — to “prescrioe the “option time” and a station's right
nature of service” by each broad-| o reisct network programs:

cast station, for exampiz, or to:
“make such regulations rotincon.
sistent with law 2zs it muy dzem
necessary to ... cairy ou: the pro-
visions of this Act.”

At the same iime. Saction 326 ad-
monishes nagarively that “nething
in this Act shall be uncerstoed or,
construed to give the Comrmnission!
the powar of censorship over the’
radio communications or signals
transmitted by any raciv station.”
nor may anv FCC reguiation

! “interfere with the right of iree

speech” in radio communicavon. |
Commissiorn On ‘“Tighgone’ ‘
The difffculty in striking a proper.
baiance between such positives and
negatives was acknowledged by the.
U.S. Court of Appeals for the D.C.
Circuit in Bunzhaf v. FCC (1588),;
later affirmed by the Supreme
Court: _

“In cpplytng the pudikc 1n-

terest stenderi to progTame

a tighrope benveen scyg

——— ey o - ot

-

“(W)e beheve that pro-
gramming in television
should be igft to free opera-
ticn1 of the' forces of competi-
tiem, with proyrams jrom all
sources ohicining exgosure
on thzir merue.”’

To the extent that the Commis-
sion perceived actual or potential
network dermisnance to be suppress-
ing competition, it found in the first
Frime Timne Access Ruie — and ap-
parent!y continues o fee] — that the
pubtiic interest is best served by

; some restriction on network pro-

gramming. The restraint involved
centinues to be minimal, its prac-
ticai eff=cts limited to seven half-
hours of primetime per week, and
does not operate to preciude
specific progrums or kinds of pro-
grams. Moreover, we intend — and
it is fervently to be hoped ~- that by
exempting certain kinds of net-
work programming from the
primetime restrictions, we will

feduce the (requency with which
the Commission must consider re-
quests for waiver of the rule.

FCC Obligation On Kidvid

The Commission's role with
respect to children’s television, as I
see it, involves another essentially
affirmative obligation. Our 1960
programming policy statement
listed programs for children among
‘the major elements usually
necessary to meet the public in-
terest, needs and desires -of the
community in which the station is
located as developed by the in-|
dustry ...” Nearly a decade later the !
Supreme Court in the Red Lion case
reaffirmed its view of a quarter-
century earlier that the FCC does
not transgress the First Amend-
ment by ‘‘interesting itself in
general program format and the
kinds of programs broadcast by
licensees.” This provides the legal
support for cur conclusion in the
Children's Television Report thati
“the broadcaster’'s public service
obligation includes a responsibility
to provide diversified pro-
gramming designed to meet the

varied needs and interests of o

child awiience.” :
At first giance, any FCC role with
respect to allegedly violent and/or
obscene broadcast programming
would appear to be basically

.| negative — even when it involves

the nurture and protection of young
children. The Commission, for ex-
ample, is charged with civil en-
forcement of a section of the U.S.
Criminal Code, which prohibits the
utterance of radio communication
of “any obscene, indecent or pro-
fane languewe.”
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1 persoaally believe thai radio
and television must continue to be
permitted to engage in sensitive,
.controversial programming. pro-
gramming which may prove to be
roffensive to some people under
 some circumstances. This,
. perhaps, is a price we must pay if
broadcasting is to {ulfill its true pro-
 mise in terms of educating and in-
forming our citizens on issues of
public importance. At the same;
time, however, we must remember |
.that the broadcast medium comes:
{directly into the homes of America -
|— homes in which young, im-
; pressionable minds may be listen-
 ing and watching. For this reason I
Fam hopeful that sensitive, con-

itroversial programming can be
| performed — but with taste, discre-
tion and decency, and with
whatever particular protections,”
such as warnings and later-hours

* }scheduling, as may be feasible and

appropriate for children and other
viewers.

The point I would leave you with
harkens back to the quotation from
tne Banzhaf case — that in these
areas where programiming judg-
ment is involved, the Commission
truly has been conscious of the First
Amendment, public-interest tight-
rope upon which it seeks to main.
t2in equilibrium. [ recognize the'

sensitivity of the press to this same -
problem, and am pleased to con-.

L gratulate Variety on its 69-vear’

membership in our valued “Fourth.
Estate.” . |

p——

Page 2
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Anchors

A Commentary
By Nicholas von Hoffmon

The murmuring about NBC black
network news stars. or the absence of
them. has bejun azain. Not thas the
other twwo aetworks are overioaded
with black anchor people, but {or some
reason the National Biscuit network
z2ets hlamed riore than the others.
That may be hecause only NBC bothers
to reply to complaints about the mat-
ter, such as tha onc made by Kena
Dean, the president of NBC's Jack.
son, Miss., affitiate, WLBT-TV, Richard
Wald. president of NBC News, was

- quated by Brnadcast macazine as say-
inz Dean’s criticism about the lack of
black faces covering the Democratic
National Convention last summer was
“unfor-unately part right.”

Last spring Joha Chancellor, in an
interview with Phiiip Nobile of Jfure
magazine, talked adout these ques-
tions. and what ke had to say is pain-
ful for an old pal of his 0 have to
repeat,

Nobile: There must be one black
reporter talented encuzh to de fea.
tured on network news, et there isn't.
(Black persons dn occasionally hold
microphones on the Chancellor-Brink.
ley Hour of Power, usuzlly Carole
Simpson, who is typecast doing weifare
stories and pieces about cuddly ani-
mals at the National Zoo.)

Chancellor: Believe me, 1t is not for
want of looking. We are scouring the
country. \Wamen file suit against us,
The National Broadecastiny Comaany is
a profit-making enterprise conecerned
with its image. .Aad they have not been
able to soive this problem.

Naobile: Far 2 network that spest a
half-millfon on a lozo, it's incredible
that ¥ou cannot ciscover a single black
correspondent. (Nobile is aumerically
wrong byt poctically right.)

Chanceilor: If we'd taken the lozo

money and used it for 2 minority tal.
ent office, I'm not sure that we could
have found them because I'm not
certain they exist. On a network level,
they are extremely hard to locate.
What NBC refuses o do, uniike local
stations arsund the country, I3 put
sorme poor unqualified blaci on tHe air
and then say privately that so-and.so
{s terrible but we've zot to have him or
_heron. -

-

Uuhington Post - November 10

A Lack of Black Faces as Network

Let's not humiliate the creature and
put “a poor unqualified black” on the
aie. Lord, lordy, no! No, but what we
will do iastead {s make lliss Teen.
age America an anchor person. You
don't even have to know how to read
without moving your lips because
you're reading out ioud. Index finZers
are vecboten, Lhou:h

Not lonz azo, Variety, the show-biz
magazine that probably covers TV
news better than any other publica.

‘ tiom, cacried an item that said 2 New

York judse had dismissed a libel suit
against a television news program on
the grounds that everybody Lnows
television news is eatertainment, that
it is not intended to be a representa.
tion of fact and so it couldn’t uhel any-.
one any more than Robert Louis
Steveason or any other inherently uan.

bejievable teller of tall tales. If tele.
vision news is primarily cntertainment,
a conclusion disputed only by peuple
in televisian news, why can’t the dear
old Biscuit Company find a few Dlack
stars? Bascball football, the movies,
TV sit-cums, every other hra=ch of the
entertainment industry has heea able
to discover a pleiad of black stars,
Chaacellor is a dear man, persqn.
ally, and an excallent journalist, pro-
fessionally’, but his comsiderable tal.

ents area’t tes:ed in his present posi-

tion. TV ncwsing doesa’t require the
skills we ordicarily asseciate with
jowrnalism—an atillty to write well,

quickly and coacisely, a capacity to-

orzanize comglicated and technical
subjects.rapid!ly and lucidly so that
peoole rnot familiar with them can ua.
derstand, 3 krowledse of history, phi-
losopny, ete., ete. Last summer on
coastita-ceas: TV, Jimmy Carter's
mother had to cxplain who Torn Wat.
son, a major fizure In southern sad
:iatl.ional history, was to talter Croa-

e.

There are well-read. studious acd
skilled people in TV journalism but
they don't use those qualities in the
perfarmance of their work. If ABC
ean take John Lindsay or David Hare

Man and turn them into newspersons,
if NBC can call Tom Sayder a journal.
{st, then it is palpably ridiculous to
speculate that similar bdlack taleat
doesn’t exist. If NBC can maie 2 star
out of a white woman with a speesh
impediment, it caa call
casting and find a slamourous gesson
of the black or Jexican persuasion
to share the NBC gews update slct
with Tom Sayder, Caa't fizd 3 petson

- qualitied to do that? What abaut look.

inz ia the typing pool?
The work isn't that hard Mostly

" what you need for it is preseaiidle
- looks and the 3Lt of gab. He or sie

who can wave his or her mouth arouxd
.50 as to extrude a seam!css flow of
dimmed.out, conventionat vacuities
should do acmirably, There are scme
well-educated anchor peopie, but it's
not 2 job quallfication. You don‘
need to know very much or have iie
Xind of information that is the Dasis
for good judgment Doecausz other
people do that for rou. A iew ajchor
peaple do some writing for their saawTs,
but for the most part the script is
written acd assembled by others. The
anchor person is to the aews 3Jaller.
irz, collating, editinz and dissemirat-
ing chain as the display screea is to
the computer.

In view of the fact that news ancher
people are of such largs s rmbolic
importance in our society—tide the
fuss over the acrrival of La Walters 22
the pinnacie of evening newswit's
important that each network have ona
who’s black, The ultimate in toxen-
ism. True, but the difference between
faithiexs gestures and symbelic prom-
ises is too fine to make. The Biscuit
Comtpany, and the rest of themein-
cluding noncomrmesgial TV, which is
the worst of the four networks in this
regard--should get on the case fast,

© 1976, Xiag Pestares Sradionte. Ioe. |
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! How Should the Law Treat Electronic Delivery Systems? fNeil L.

- New Technolgy v. Ist Amendment
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OR THE first 100 years following the

passage of the First Amendment, the courta

had a falrly easy time applying the law to the
facts. The only medium was print and few argu-
ments could be made egainst {ta full protection un-
der the luw. However, the second 100 years have
not been so simple; the advent of radio and televi..
sion, and, more recently, the explosion of new
media {n the last 10 years have ralsed more ques-
tions than the courts have been able to answer.The
legal practitioner who is struggling to keep abreast
of fast-hreeking tecknological developments ia the
{ndustry is amazed when he stops to contemplate
such questions as: how hard car soft pornography
be on cable?; who Iz liable and what is the standard
for defamation and libel?; and who Is responsible
for protecting the individual and collective privacy

and security of a population whose personal infor- -

Foeg

mation ia stored in the databases of telecom-
munications companies? >

The central issue that must be decided before
all other questions ere answered (s whether the
new electronic delivery systems should be treated
like priat media entitled to the fullest protection
under the First Amendment; or, because of their
unique characteristics, or scarcity, fall under the
special rules that have been developed to
regulate the broadcast media of radio and televi-
sion. .

Cable television has been avallabdle 28 an alter-
native delivery system for television broadcidst
signals since the 1940s, but it did not come into its
own until the 19708, when cable systerm operators
tbegan to tranamit satellite-delivered programm-
ir ke Home Box Office to their subscribers. The
] 18 of HBO's movie service apawned a host of
n...a llke Showtime, Spotlight and The Movie
Channel, as well as a league of other programming
services ranging from ESPN (a sportis network) to
CBS Cable (a cultural network that recently an-
nounced {ta demise). The growing avallability of
all these programming services caused a clamor
for the expansion of cable systema from 12-Channe!
signe! delivery to 24, 38 and even 100-channe!
capacity. <

-In turn, the cost of building and upgrading these
systems haa led cable operators to aeek new ways
to recover their {nvestment in expanded channe!
capacity. This need has spawned the offering of
multl-pay channels in addition to basic cable and
an interest in the go-called "enhanced services’
such as home security, teleshopping, telebanking
and videotex. These latter services are either
delivered via two-way interactive cable, which
provides comrmunication dotk duwnatream-to the
home and ypstream to the cable system beadend,
or via one-way cable with the home telephone Lices
serving as the subscribers’ return communications

th. :

This proliferation of programming, information
and {ateractive services via the new media has
created a persuasive argument that the new
delivery systema are of such an abundant and

diverse nature that the brosdcast characteriza..

tiona of scarcity and pervasiveness are inap-
plicable. Hence the content controls applied to the
broadcast media to promote access and diversity
are unneceasary; and instead would impede
progress, innovation and competition. Although
scme content regulation is necessary to protect the
righta of citizens {n the news, the subscrider who
transacis business electronically, and the falrness
of our democratic process. the principles that will
guide the new law should be drawn from the ares of
F nedia regulation with its atteadant degree of
i Amendment protection. .

« the new electronic delivery systems are ac-

e :M author would lke to aciknowledge as-
Provig in preparing this article from Floyd
Oo:::: and Dean Ringel of New York's Cohill
famin d Reindel and the printed remarks of Ben-
Fou R. Civilety of Baltimore's Venadle Bacetjor &
P ™ and Richard Neustadt of Kirkland & Eliia’
Washington, D.C.. office Ma fanaisn Noowr Vrek.

corded regulatory treatment similar to that of the
traditional print media, what are the {mplicatioas
for content control of obacene or libelous meterial,
content labliity for fraudulent or erroneous trans-
actions and content protection of personal infor-
mation stored in on-line databases?

N THE AREA of content coutrol, the First
Amendment lays out the parameters within
which the various media may be regulated.
Viewed on a continuum from most regulated to
least regulated are over-the-alr broadcasters on
one end and print media on the other. Cablecasiers
and electronic: publishers lie somewhere In
between. Broadcasters are subjfect to strict

" national regulation of their editorial content by

Q:?QD
it

naors sl vanate

reason of F'CC regulations such as the Fairneas
Doctrine and the Equal Time Rule. They are i{iable
on the smtate and loca! level for ‘defamation and
obscenity, : :

The print pudblisher also is lisble for defama-
tion, according to standards set up by the U.S,

Bupreme Court. However, If the materisl concerns

news or information, and {s priated about a public
figure, It is constitutionslly protected uniess the
plaintiff can meet the heavy burden of proving that
the publisher made the defamatory statement with
“gectual knowledge of falsity or reckiess disregard
for the truth,'" Cablecasting and electronic
pubiishing that carries news and information
"should clearly fall under this rule. However, what
controls and protections should be appiled to non-
news and (nformation programming such as enter-
tainment and “‘commercial speech’’ that inciudes
advertising on cabdle and electronic classifieds?

The U.8. Supreme Court has not yet decided to
what degree “‘commercial speech’ should enfoy
First Amendment protection. However, whatever
standards are uitimately applied to print media in
this regard should be extended Lo cover these new
media arcas as well. And the entertainment
programming, because of Ite adundance and
diversity, as well as the elective nature of (ts
receipt on & subscription-only basis, shouid be
treated like its nearest traditional counterparts —
printed material and theatrical motion pietures —
subject to content coatrol on a local levsl, ac-
cording to prevailing community standards.

A more difficult [ssue with the new media is

* deciding where to affix ltability in the transmission

chaint. A cable system aperator serves as both a
reiransmission service for broadcast television
signals as well as a source of original transmits-
stons. If material in either csse is obecene or
defamatory, who is responaible? A reasonabdle
solution here would be to appiy the print standards

ot

publl iz a “primary pubdlisher' and can be
sued for defamation or beid Lable for obscenity. In
the case of the print media, both the
writer/reporter as well as the publisher are sued.
Also, any party who “repeata’ the statement is &
republisher and is llable — for exsmple, a
defamatory article in one newspaper is picked up
by another, and the second is liable.

However, ‘secondary publiehers'’ — such as
newapaper vendors, delivery services, etc. — who
merely move the newspaper from one point to
another, cannot be held liable uniess the plaintiff
can prove that they had actual knowledge of the
defamatory nature of the material, an ajmost {m-
possible burden to carry.

It s into this latter category, that of ‘‘secondary
pubdlisher,” that the cable operator should be
placed when the materia! in question s contained
in a signal retransmission. It ls also the category
most appropriate for the electronic publisher when
he merely takes material from others for storage
and retransmission and identifies ita source. Thia
secondary-publisher protection s essential to

. maintain the inherent value in electronic

publishing — the almost instantaneocus flow of cur.
rent {nformation from database to user. It the
electronic publisher had to stop and review or
verity on-line information before tranarmission, the
service wayld be no swifter than that of the
‘traditional print media. : LR

1f, however, the electronic publisher exercises

. control over the content of the database through

editing or otherwise, he can be held Uable tor it.
This liabllity structure is similar to the one applied
againsi common carriers such as the telephone
company, which is only lsble for its own errors.

biggest insue ia who is llable for unautharized

or disputed funds transfers and purchases. The
law currently hoids the customer fully liable for
electronic funds transfers only if the financial in-
stitution can prove the transaction was
“‘authorized.” The banks can do s9 by producing
computer evidence that the customer's identity
was electronically checked. If the transfer was not
suthorized the customer s only liable if the system
double-chécked his {dentity and an access device
was used thatl the customer had previously ac.
cepted, Even it the bank can prove that it used ail
of the available safeguarda, the law at{l] limits the

‘ I N the case of teleshopping and telebanking, the

. customer‘s lability jf he reporta loss of the access

device or the unauthorized transfer within a given
time period. These laws were written to cover

. automated teller machines and it is expected that

they will de modified to recognize electronic
verification and the other realities of banking at

. home,

Teleshopping appears to be governed by an F'IC
rule {ntended to cover malil-order sales. It is also
expected to fall under various state regulations.
The provider of this servide must come to gripa
with such regulations as warranty diaclogures,

credit disclosurea, cooling-off rules and UCC con-.

" tract provisions. Ke must then adapt them from

the medium of a printed catalague to an electronic
page. Must the warranty be ‘‘printed’ on each
page where every electronic line is precious and

* Umited? Or may it appear only when a customer

begina to order & product?

And what about electronic signal transmisston
errors? One erroneous *“dit" of information and
your paycheck gets credited to your neighbor's ac-
count. The general rule {s stil] that the service
provider bears the risk of his error. But who s the
service provider in the case of & cable system
operator who Ieases & channel on his system to a
financtal institulion to provide banking service at
home? The common carrier Hability would seem to
rest with the cable operator who should ask the
financial institution for an Indemnification agree-
ment against customers’ ¢latms,

And, who bears the responsibility for the
security and privacy of personal data on sub-
scribers and cusiomers of Lhese services? Current.
iy thers is no answer to this question, but, as In the
case of the other issuea raised above, industry
trade groups and their awyers are making nolses

Al aalf.naamiletice and cocmmnciRiliie and ama
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NEWS, PUBLIC AFFAIRS SHOWS DECLINE

By JAMES BROWN,
Times Staff Writer

n the Department of Suspicions Confirmed, the

Radic Television News Directors Assn. has released

a survey showing that the deregulation of radio has
prompted some stations to cut back on their news and
pubtlic affairs programming.

The survey found the January, 1981, deregulauon
decisicn of the FCC—by which radio stations no longer
were required to air a specific armount of news and
public affairs programs—resulted in 8% of the nation's
radio stations cutting back on public affairs prcgram-
ming. The figure is bound to give fuel to public interest
groups whose onginal opposition to deregulation was
that a significant number of stations would do precisely
that. a _
Samuel A. Simon, executive director of the Telecom-
munications and Research Action Center. told the
Associated Press that he “finds it incredibie that nearly
10 of the stations admitted cutting back on public
affairs. 1 think it shows a significant negative impact
because it mos: assuredly understazes the true total. The
stations have a natural incerntive to say they haven’,
changed anvthing because they want to preserve
deregulation.” )

The RTNDA survey, conducted last summer by Dr.
Yernon Stone, director of Southern Llinois University':
journalism school. was based cn responses from 333
commercial radio stations located in different size
markets around the country. -

“The overwvhelming majority of stations reperted 2o
changes,” Stone said. "However, we did receive
responses along the lines of ‘fewer useless public affairs
programs,’ 'no padding of public affairs material’ and
‘cleaning out the Sunday ghetto.' "

In Stene's view, while the figures are significant. thex

Bolad

represent a comparatively small percentage when
weighed against the original fears of what deregulation
might bring.

“The groups opposing radio dereguiacion nad predict-
ed a much higher proportion of broadcasters abandoning
news and public affairs,” he saic: -« 'Ius w» a rather
sma.l‘l' percentage comared to what many expected.”

4 m L cce———
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OWNERSHIP OF TELECOMMUNI-
CATION PROPERTIES BY MI-
NORITIES

HON. MICKEY LELAND

OF TEXAS
IN THE HOUSE OF REPRESENTATIVES

Thursday, October 11, 1984

e Mr. LELAND. Mr. Speaker, I wish
to address my colieagues on a most im-
portant subject.

Despite decades of discussion and
support for increasing minority par-
ticipation in the telecommunications
industry, little has been accomplished
with regard to ownership of telecom-
munications properties by minorities.
Presently, minorities, in the aggregate,
own less than 2 percent of all broad-
cast properites and less than 1 percent
of all cable systems’ in.the United
States. The situation outside the
broadcast and cable industries is even
more abysmal.

The Commission must intensify its
efforts to promote minority participa-
tion in the increasingly vital telecom-
munications indusiry. Specifically, it is

. critical that these efforts be broad-
ened to include promoting minority

participation in the qwnership and op- .
eration _of common carrier.and other .

emerging new technologies. The Com-
mission niusf work to guarantee that
the ownership patterns whi¢h have
taken root in the broadcast industry
are not transplanted to nonbroadcast
telecommunications.

There can be no doubt but that cel-
lular mobile communications Is one of
the most exciting and most promising
new telecommunications technologies.
Eventually. the entire Nation will be
served by an interconnected network
of mobile telephone facilities. To a
great extent the foundation of our Na-
tion's  telephone communications
system for the next century is being
built through ccliular licensing delib-
erations at the Commission. These de-
liberations will determine just who
will participate in that future tele-
phone industry and who will not.

The Commission should develop a
.rocedure, in both the context of a
that of a comparative
hearing, whereby minorities are en-

-

couraged to apply for celular fran-
chises. This can only be accomplished
if some advantage is attached to appli-
cations which involve significant mi-
nority participation. Such preferences
would work to advance both the level
of minorily ownership and the quality
of service offered in the communities
served by minority business persons.

A preference for minority applicants
for celular licenses is not without
precedent and Is consistent with the
principle that minority_participation
in all industries’and all markets is in
the public interest. For more than 20

‘years Congréss and the executive

branch have recognized this principle.
Congress has authorized and encour-
aged many agencies to assist efforts to
increase minority business ownership
and participation. L.oan programs in
the Small Business Administration,
construction funding from the Depart-
ment of Housing and Urban Develop-
mert, procursment guidelines in the
Department of Dufense, and training
and apprenticeship policies of the De-
partment of Labor all are founded on

is in the public interesi.@

“LEST WE FORGET"~THE
‘21‘3RAGIC EVENTS OF OCTOBER
, 1983

HON. THOMAS R. CARPER

OF DELAWARE
IN THE HOUSE OF REPRESENTATIVES

Thursday, Octubder 11, 1984

o Mr. CARPER. Mr. Speaker, Tues-
day, Octover 23, 1984, marks the first
anniversary of the tragic massacre at
the Marine barracks in Beirut, Leba-
non. Like another tragic day, it is a
date which will live on in infamsy.

Thomas J. Little, one of my constitu-
ents in Delaware, is a former marine
and the father of a young marine who
served in Beirut in 1983 and who sur-
vived that ordeal. Mr. Little has re-
solved thar the awful ocecurences of
that day will be remembered .nd that
those brave men who sacrificed their
lives will be retvered.

Toward that end, Mr. Little has or-
ganized a niemorial service entitled
“Lest We Forget” for those marines
and sailors who died. This service will

talke place in Wilmington, DE. Speak-
ing at the event will be clergymen rep-
resenting all dencminations, The
Marine Corps Color Guard and Rifle
Guard will perform.

I would like to join Mr. Little In
urging all Americans to remember the
terrible events of October 23, 1933.
And I ask all Americans to pause on
that day and reflect on the meaning of
the sacrifices of the men who fell, the
men who were wounded, and thelr
families who sacrificed so much.

- In addition, as my colleagues leave

for thefir home districts, I would like to
urge them to share with their con-
stituents Mr. Little plans for a day of
remembrance 50 that other cities,
towns, churches, and schools will
follow Wilmington’s lead in memorial-
izing the marines and sailors who died
in Beirut 1 year ago.
To: Senator Willlam V. Roth, Jr.. Senator
Joseph R. Blden, Congressman Thomag
R. Carper.
From: Thomas L. Little. .
Re: “Lest We Forget”, Finalized Agenda.
DzAr Brii, Jor anp Tou: The sgenda for
We Forget”, is as follows:

the principle that increasing minority -«
-business ownership- and participaﬂ}/&tomr 23, 1983: 7 p.m.: Assemble.

7:30 p.m.: United States Marine Corps
Color Guard, Call to the Colors; Pledge of
Allegiance; Introduction. Thomas L. Litiie;
and Peace on Earth, Sue Pine.

Homllies: (a} Rabbi Leonard B. QGewirtz,
Adas Kodesch 8hel Emeth Congregaiion;
(b) Rev. Thomas Hanley. Department of
Socisl Cencerns, Catholic Dlocese of Wil-
mington; (¢) Pastor Robert. Helms, Penin-
sula-McCabe Unfted Methodist Church; and
(d) Wes Reutter, layman representing all
denominations.

8.15 p.m.: United States Marine Corps
Rifle Salute to all fallen comrades; taps, for
all fallen comrades: light one candle: hymn,
“Let There Be Peace On Earth”, Wes Reut-
ter: and close and goodnight, Thomas L.
Little.

I request you use your good office: submit,
this letter as an immediate release through
your press secretary and use all your powers
of persuasion to have it included in the Con-
gressional Record and publicized as much as
possible so that:

“Every village, town, city and other insti-
tutional setting, including churches, syna-
gogues, and other places of worship, univer-
sities, schools, et al., may follow the same
pattern and example In a locsl setting. In
this manner, we will give the lives of the
marines and sallors who died some meaning,
some real, honest meaning—{or their death
may now coutribute to worid peace,”
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FCC finds first
fairness violati
since Fowler -

It says wrviTy) Syracuse

has 20 days to develop plan

on nuciear power plant issue;
commission aiso adopts new rules
on FM-TV channel 6 interference

The FCC appeared to be breaking fresh
ground last week.

At its open meeting. the FCC voted 3-1
- (with Commissioner James Quello concur-

ring. Commissioner Mimi Dawson dissent-
ing and Commissioner Dennis Patrick lean-
ing toward dissent but reserving judgment to
consider one additional piece of evidence) to
find that the Meredith Corp.’s WTVH(TV)
Syracuse, N.Y., had been in violation of the
faimess doctrine. Perhaps most surprising:
FCC Chairman Mark Fowler, a Republican

who has long voiced otgposin'on to the doc- .

gine as a violation of broadcasters' First
Amendment rights, served as the swing vote
(with Democrats James Quello and Henry
Rivera) to rule against the station and in fa-
vor of a group that advocates nuclear disar-
mament, ,

According to an FCC official, this is the
first time the Fowler administration has
fuund a licensee to be in violation of the
doctrine.

At issue were a series of editorial adver-

But the FCC majority said the station w.
being asonable™ and gave KTVH 2305
galay:s t:) ad\mse.thef commission on how it

meet its fai i i

Plans aimess doctrine obliga-

ing to Linda Figueroa. the ;
for the Mass Media Burgeu.au who mﬁm
the item, the station had run 182 minutes of
ads for the utility lobby during the period in
question, but had only provided 22 minutes
of coverage to contrasting views.

An FCC source said the one thing that
turned this case in Peace Council's favor was
that it had actually provided evidencs of a
public debate on the “controversial issue™ it
asserted. That evidence apparently consisted
of six newspaper articles, evidence of con-
Sumer complaints filed with the New York
Swute Consumer Protection Board and a
satement by a New York public service

/ |
,)- cq;!‘lmxds,s.nigncr who charged ¢he ads were
! whether the lant was“ oung Tocsto w;k
N el > @ sound investrnent.

Andrew Schyor PS3” Rivera gaig
ﬁ}l S attorpey m‘;m ‘the Peace
edia Access pro; 2Ive director of the

tisements the station ran for the Energy As-

sociation of New York, a rade association few ars, the Ject, said that gyey the pagy
for utilities, from July 7 to Sept. 7, 1982. Bcredible  obsiaclesn o, 2UOWN UP some
The ads advocated the continued construc- Plaints. This one, he 'dm faimess - com.
tion of the Nine Mile T nuclear plant in Straightforw. apngm : W Y just g
upstate New York. The Syracuse Peace ;ﬂn& He specujateq umc,a gg" f the doc.

&nml alleged the ads presented only one m”e been motivateq by o wler's vore may

side of the nuclear plant’s being a “'sound i S18t this is whar the !aw) 4 comprehension

investment™ in New York's future and had * Wasn't happy W requires; he clearls
asked the station t0 “correct the programing 30 .aioig nl... A~ =
imbalance.” The station didn't, and the haeas
complained to the FCC last Novem-
m its defense, the station contended that
the ads were really about eliminating the de-
pendency on foreign oil and the nesd for
electricity. The station also contended that
I controversial issues of public importance
weren’t at issue.



ABLETV

mployment opportunities in the cabie industry
_,4 range from franchising and construction of  cable

company to cable system operaticn including
- marketing and advertising. As a growing field,
le presents the unique agvantage of alicwing its em-
rees to get in “on the ground floor” and grow with the
istry.

the term “opportunity” is synonymous with profes-

12l. technical, and or management oriented positions,
le the new [rontier, is quickly paiterning its employment
;tices after the broadcast industry at large. Statistics
ride a bleak and misleading picture for both blacks and
ir minorities in the cable industry. According to the 1983
e television employment statistics published by the
eral Communications Commission, the cable industry
deed growing. Annual Employment reports submitted
e FCC by 2081 cable units (employing five or more
ime empioyees) reveal 2 13.3 increase in employment
1g 1983. Of these new employees 45.2°% were women
14.9% were minority group members.
- face value these figures appear to offer some suppoert
e “rosy opportunities premise,” however statistics that
1 ~arefuily scrutinized often distort reality.
« , form the largest of the four minority groups citec
1e cable employment statistics. Overall black employ-
itin cable reflects little or no growth, needless to say the
stics for other minorities are just as dismal. During
3, basic analysis of the figures reveals a total of 21,379
ale cable workers to 2073 black female cable workers.

of these 1574 of the black temale workers held office; .

cal positions. Meanwhile black males comprised 2,939
'e total cable workfarce as opposed to a total male
dorce of 38.074. Fairing somewhat better than their
ale counterparts, black male cable employment was
sentrated in technical positicns (210) and Operative
tions (726).

general, blacks comprise a small percentage of the
sision-making” process for the cable industry — this
‘s particularly to employment iri officer, professional,

AL CABLE UNIT EMPLOYEES

No. of full.time -
ampioyews % of Employees
1982 1963 1962 19683
\a'e 29.150 32538 £5.6 L]
Re=ae 15.316 12598 92 9
ty Mate 5207 E e 27 R
ty Famate 2303 3E: §5¢ 41

oyees c'assified :n the ugper tour job categeries —
2r & Manager. Profassionals. and technicians.

Na. of full-time eampioyees % of employees

1982 19683 1982 1983
fa 18 S8 2C 68 Fal o2
e el 4735 125 ]
< Nae ARt 3882 e 1wa
L Zomag 552 %2 .. PR 24

minqrily figure incluaes Blacks; Asian-Pacific Isiand-
wmerican Indian Alaskan: and Hispanics.
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anc management positions. This situation is consistent
with the media as an industry. However. the glaring ditfer-
ence stems from the fact that cable is a new industry. For
examole, professionals and salesworkers in cabie are
treading new territory, the skills are the same but there are
few “seasoned” veterans of cable. This generation wiil
shape the complexion of the cable industry. Unfortunately
without intervention, the cable industry management. like
its older media cousins will not reflect the diverse public it
serves.

Citing statistics for black males and females only the fig-
ures drop more drastically.

Black Black
Job Category Fomales Males
Officiais total 19683 130 156
< oticla: 1983 . 1.5 1.8
% cltotal 1282 1.2 1.8
% ¢ toral 19314 1.0 1.8
% cf total 1980 0.7 13
Professionats total 1983 63 64
% of totas 1982 34 34
“a 0f tolai 1962 24 3.6
%s ¢ 10%3l 1981 12 3.9
®s 0l tcial 1930 1 20
Technicians tatal 1983 92 910
%z of totat 1983 0.7 7.0
s oftcrar 1292 25 6.8
*oof ¢ al 1381 03 58
%! tota’ 1580 32 5.7
Sales Workers total 1983 164 503
®o ct10tsl 1983 2.7 8.3
©o 0f totat 1962 2.1 5.2
%¢ of tota! 1981 2.2 235
°s oi iotat 1985 2.2 54
Office/Clerical total 1983 1574 227
©s of 12tal 1383 . %4 1.3
% cftolat 1962 81 1.1
S 3 tezal 1981 74 ce
%o ot t0%t 1980 57 04
Crattsmen totat 1983 8. 298
Swottctat 1983 0.1 58
®a 000131 1982 3.5 83
AFEARLH B [*B] 89
2, of tora’ 1980 [ ] 67
Operatives total 1983 33 726
AR RN R 04 92
o of Nt 1GRE 2 X
coaltoiat 188 Cg eg
fa0ti013: 1980 [ ¥
Laborers total 1983 hd 43
et LN iR TS
€s 0 0 ’s
s H 03 R
€22 19l *38L bY ] 57
Service totat 1983 E} 20
.ot 'RES t3 6.3
‘e Gitorts 1967 t5 6.4
1581 22 73
7360 CIRY o3 45
Total tor ali jobs 1983 20732 8959
%a ol 3, 1982 35 3a
Son Qe 10§ 29 a7
"ot TS 24 43
“e G il 198G ] 3>

Al sianstics cuvied frora the 1983 canle television 2mMpioymant 5iatisics
publishec by the Federat Cemimunications Commissian
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