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PRINCIPLES SOPPLEMENTING THE HOUSTONIAN SCHOOL 
OF -JURISPRUDENCE: OCCASIONAL PAPER NO,. 1. 

By J. Clay smith,' ,Jr".~" 

The 'D.C. Chapter of the National Confer'en·ce of Black 

Lawyers honors me by this, your invita'ti'on to addres's the 

February mee"ti~g which is be'i"~g held in conjunction with 

Black History Month. I am called upon to spea'k on the 'ideas 

and ·philosophy of Dr. Charles Hamilton Houston, who as our 

legal forefather I among others, ,pushed the clock ahead by his 

refusal to accept that the road to black pr~gress in America 

had come to a sign that read: DEAD END. Ths purpose of this 

paper is to address a few of the basic principles that under-

"g.ird Houstonian School of Jurisprudence under the title: 

Principles Supplementing The Houstonian School of Juris-

prudence. *,* 

The principles addressed in this paper are extracted 

from a single article written by Dr. Houston in 1936 in the 

Crisis entitled, "Don't Shout Too Soon." I have taken the 

liberty to revisit Houston's words and make his words meaningful 

to this nation today. I have selected eight principles for 

discussion. 

*Professor of Law, Howard University School of Law. Before 
the D.C. Chapter of the National Confer'elice 'of Black Lawyers, 
February 15, 1984. This speech is dedicated to Clarence Clyde 
Ferguson, .Jr., ,who expired on Dec'ember 21, .1983,' ,and served as 
dean of the Howard Law School during my student years at the law 
school. Fe~·guson' s scholarship' and i,nternat.ionaladvocacy. for 
human rights align 'him with the Hous·t()nian "School of thought. , . , 

**See· 'Smith, ,Towards A Houstonian Scho'ol of Jurisprudence 
and the' Study of Pure L~gal Existence",' ,18 Ho'w. L.J~.1·(l974). 
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PRINCIPLE ONE: 

One aspect of the 'Housto'n mission was to influence 

public opinion in order to ex'pose the' 'pl~ght of the' Afro

American to industry and conuner'ce. Houston faced doubt from 

his own peo'ple, who because of ~qnorance,'fea'r and plain 

inattention laid expose on the' 'scaffold of historical regression. 

It may sound strange but some black people may need to be con

vinced that they are in trouble and that the years in which their 

children will become adults may be jeopardized by historical 

regression. Black America cannot stand hfstorical r~gression, 

that is, the absorption of black progress in a political and 

economic time computer with an 1896 print-out date, the year 

that Plessy v. Ferguson was decided by the united States Supreme 

Court. Black people must be convinced that existing liberties 

are not guaranteed forever without dogged vigilance, and there 

should never be cause to believe otherwise. 

Houston believed that the "real American public" composed 

of "millions of white people, North, East, West and even South 

[were] not vicious but just misinform'ad or ,c;:omplet'ely lacking in 

information ••• n He stated, that "the competition will be stiff 

to see who reaches them first: N~groes and their friends bri~g

i~g them l~qht, or rank reactionaries feedi~g them racial intole

rance and hatred'. It Tho'se word·s wer'e 'expres'sed' by Houston in 1936, 

forty-e;i'g,ht '(48) ,years, ~go, ,and have ineani~g f'or black Americans' 

today. 
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Black leader's and· advoca.tes· who favor the' ma inte'na nee 

of the black ·presence 'in 'Amer'iean life have 'nev·er· be'l'ieved that 

all w~ite people wer'e vicious. To the' 'contrary ,somet'imes to . .:: 

their detriment, black Amer'icans have ·placed their destiny in 

the hands of white Amer"icans .. Many of those hands ha·ve pro

tected, .. guided, and fina·nced· our well bei~q. The'se deeds have 

been acknowle~qed by bla'ck Amer'ica time 'and time ·~gain. But, 

black Americans have also faced' the' vicious wrath of their white 

brethren when they· have 'leastexpected it '-- when both were poor, 

'both wer'e disenfranchised'. When whfte Amer'icans are told that 

blacks are doi~9' better than their white 'counter'parts; that 

the courts are favoripg blacks by allowi~g unjust quotas for 

jobs, and p~efer'ences' for. gover'nmental cohtract·s -- all without 

constitu~ional and historical justification -- that constitutes 

a vicious act, and could be interpreted as encour~gi~g vicious 

acts agaiilst black America. The opinion that ·is being articu

lated in some quarters is that blacks have made it and if they 

haven't they are lazy and ignorant. This opinion must be rebutted 

when rendered and ~gainst whomev'er' renders such statements. 

Black Americans and their friends are. presently in an historical 

decathlon to maintain and influence public opinion favorable to 

our survival. What channels of communication are open to black 

Amer"ica? In 1936 Houston said, , 

The old channels of publicity will not do. 

The 'whi'te 'newspaper's,' .wit.h 'some 'notable 

eX'cep'tions " ,are 'callous ly indiffer·ent.: 



N~gro aspirations and N~qropr~gress are 

not news. The' 'r,adio is practically closed 

to all speech'es' for racial eq'uality. Any 

white person who' is inter'es'ted' can info'rm 

himself about N~gro life 'thro~qh the 'N~gro 

press1 but for ever'y whi'te 'person who reads 

a N~qro paper, there are 'ten thousand white 

people who do not. 

Houston was r~9ht in 1936 and he 'is right today. The 

old channels of publicity, must be supplemented. Our educated 

population must churn out opinions in published journals, news

paper articles, and increase use of the airwaves. ' We must 

fight to maintain the Fairness Doctrine, and ~gitate to have 

our views expressed on the editorial pages of every newspaper 

in this nation. We must remind the networks whose influence 

is so great that black America will take its advocacy for 

coverage and fair coverage to the manufacturers of beer, wine, 

bread, butter and video, game companies -- who fund the networKS 

with advertising -- that black Americans demand to be hired in 

policy roles in newsrooms and policy positions that often 

paint the existence of blacks in America and black presidential 

candidates in America in n~gative im~ges. No, ,the 'old channels 

of publicity simply will not do'to convince the' American public 

of the' value of our pres~ence 'and t.he' nec'es'sity' of our upward 

mobility in AmerIca. ' 

,;: 
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PRINCIPLE TWO: 

If there was a bott'om line principle 'for Houston it was 

one 'calli!lg on blacks and those who believed in their cause to 

"~gitate for more 'truth 'about :the' N~g'ro in the'history, economic 

and sociology courses in .. the 'schools, ,coll~ges and universities." 

The agitation that Houston spoke of calls for more than oral 

projections and physical confrontation, ,but 'an intellectual 

occupation to unearth hidden sources of words and phrases to 

explain and to justify the continued need to maintain' the black 

colleges of this nation; and the intel l.ectua 1 'occupation to rebut 

negative I.Q. presumption and Shockly and Jensen-type theories 

of genetic inferiority; an intellectual preoccupation with 

economic theories which protect black Americans from mathematic 

hieroglyphics on blown up charts prepared by the Office of 

Management and Budget. 

The agitation for truth is a special ingredient of 

Houstonian jurisprudence because it calls upon the law to 

adjust to the sociological needs of legal outcasts. It requires 

the law to rec~gnize the need to cha~ge and to adjust to his

torical advancement of discrete, groups in America. It seeks 

to push tho~9ht beyond the norm of common acceptability to a 

level of possibilities' without 'sft.qnifica'ntly. displaci~g the' 

establishnierit. The' 'establis'llIllent is forced to rec'~gnlze that 

it 'cannot 'stand ,st'!ll; it to'o must move 'to' a h~gher' level of 
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intellectual rec~9'ni tion and -ref'inem'ent of its' principles and 

its notions of a free',' ,o.pen' and' rebust 'sooiety wh'ich is c'om

mitte"d to non-violen't 'att:a'fmnerit by the' 'aco'oinodation of a 

citizenry whose 'confiden't ,in corporate AmerIca' forms the bases 

for its continued succe's's and survival. This transition and 

perfection of the' Amer'ica'n es'tablishment will not occur if there 

is a tim~dity to agitate' 'for truth.' As Houston said, "we must 

persistently agitate 'for truth.· .. 

PRINCIPLE THREE:' 

'''We Mu's't' 'Pal:"t"i'c'ip~fte" 

The Houston tradition requires black Amer'icans to "parti

cipate in and sha're 'all the 'conflicts in the main stream of 

economic and political life of 1::he oountry." This Houstonian 

principle' is a challe~ge that is as stro~g today as when stated. 

Every American oonflict whether domestic or internatio~al is a 

conflict that affec'ts black America. Ever'y deficit, every tax 

increase, all waste, every drop of acid rain, every threat of 

nuclear war, every polluted stream: every deal cut by the 

~' 

Federal Government reduci~9 the property of the United States, 

every procurement contract that allows costly overruns, every 

broadcast license that is, granted to a licensee who uses the 

airwaves to call blacks "n~srger's, It is a conflict for black America. 

Black AmerIca is today sendi~g a mes's~ge 'to the wor,ld that it will 

participate 'in the' politi-cal life 'of this nation: blacks will 

suppleme'nt the' me'ani~g of liber'ty and just'ice' 'for all1 and 

blacks' by the'i'r collec'tive vote 'thi's yea'r will substantially 

influence 'the 'elec'tion of a pres'ident of the United States of 
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America, ,and per'haps will be' :instr'Umenta'l t.his, ,yea'r or in the 

near fttture 'in el'edti'~g' ,the: 'first pres'i-dent of, the United Sta'tes 

of Afro-Amer'ican descent. ' 

The Housto'nian concep't of participation is not to be 

defined narrowly. It ,encompasses the' widest ra~ge of participa

tion limited solely by the 'forces' of en~gy, time" ge~9'raphy 

and financial resources'... Howev'er', ,inte'llec'tually there is no 

limit to participation in any aspect of the society; the intel

lectual ene~'9Y that 'is mass'ed within our physiology is the ultimate 

blueprint to lift the barrier's of time,' qe~9raphy and finances. 

The Houstonian principle of participation is not color

blind; it requires black AmerIcans to support and to build their 

conununities at every level. It requires the men and women in 

the commu~ity to aid the yoU~9', who are desperately in need of 

positive role models. No man or woman can complain about the 

loss of freedom who fail to participate in groups whose goals, 

objectives or mission is are enhance the elements of human sur

vival in America. To, guarantee liberty, we must participate. 

PRINCIPLE FOUR: 

'''We' MU's't' No't' Forqet fI 

Another Houston principle is that II. • • we must not ~-

fo~get '. • • to educate many of our own race br,ethren to proper 

American practices and ,ideals.'" One of tho'se 'practices is to 

exercise 'the' 'r:ight ,to' vote'.' Anothe'r' is ,to rec'~qnize that 

:ignorance' 'is a st'ate 'of sl'aver'y and tha't the' 'practi,ce 'and the 
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process of learni,ng' --, yes,' :the ,quest forexc'ellence 'a' '!i!!!. 

~ ~ of freedom. We' must notfo:rg,et to' police' 'our ranks 

and to prea'ch Amer'ican practIce's' 'and ideals '-- for this is our 

native 'land. 

The 'Houstonian conoept that '''we must not 'fo:rgetU directs 

our immediate 'attenti"on to our forep'aren'ts. Houston's father 

was a lawyer', and, accordipg to McNeill, *' his mother exposed 

Houston to his he'rit~ge 'as a black AmerIcan. There is no evi

dence that Houston ev'er fo:rqot that his des'tiny was tied to the 

black nobility of the past. 

Houstonian jurisprudence 'involves thefier'ce recognition 

that the law was used as a tool for social e~9ineerip9 to reduce 

human beings to the "status of a l~gal nonbei~g; Houstonian juris

prudence uses law as a to'ol for social e~gineeri~g to restore 

and to reclassify the methaphysical beipg ,of black America, and 

others similarly situated'. We must not 'fo:t"get the' jurisprudence 

of the past that locked black Amer'ica out of every definition of 

their personhood. 

PRINCIPLE FIVE: 

selling 'Out" The' B'la'c'k Ra:c'e' F'or' Pro"f'it 

Houston was constantly aware that his astute advocacy and 

that of the people who supported him. might lead to political 

ambush or sabotage.' But Housto'n 's str'e~qth 'was his vision to 

see 'not only the 'future,' ,but ,to se'e :around corner's. Houston 

was a ,stro~9 and confiden't per'son who never ,stooped to' backbiti~g 

*McNeill, ',GrOUndwork:'" Char'l'e's" ira~i"l'tbn'"Hou's'ton and the 
Struggle for' c'ivi'l' Rtsrht:s 27 (Univ. of Pa. Pres's" 1983) • 
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and midn;ight raids. He had power" and influence but to our 

knowle¢tge he Was above acr'imony', "and wa"s nev'er" sold out by a 

member" of hi's race'.' Henc"e',' ;he" 'wa"s able "to assist his race and ", 

to enhance 'the 'position of, tho'se withi"n his race with whom he 

dis~gree'd. 

Something is to' be' lea"rned' about this. Today there is 

an increasi!l9 tendency for s'ome black 'peo"ple 'and 0~9anizations 

to sellout 'their heritage on the 'theory that they will be put 

in a position one 'day to bUy it back. This is a new and ominious 

phenomenon and requires caref'ul, open and critical monitoring. 

There are grave risks attendant to this type of economic order, 

and fortunately black o~ganizations, the press and white America 

are beginning to see the 'da~qers associated with blacks who 

would mortgage away the'ir herit~ge and that of others for profit. 

This is a delicate 'subject and further explanation is 

required to assure that there 'is no misunderstandi~q by what 

is being stated. No black person sells out his race if what 

they support is reasonably 'calculated to benefit the larger 

black community where ther'e 'is an ,exchange of cash for, such support. 

The goals supported' for such co'nsidera'tion' may be :as noble as the 

sacrifice of one"s,~ife :for anothe-r. O'nthe other hand, we must 

be careful not to allow ourselves to be used as a broker for 

hire at any price, ,tha't 'is, ,the 'price of ,betrayal to the, historical 

, goals 'of .c?ur, g~~oup., 
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PRINCIPLE SIX: 

"It Takes Money To Fight For The Survival' Of' The Negro" 

The Houston principle that it takes money to fight for 

survival encompasses several factors: (1) give what you can 

afford to the cause of black people in America -~ but give 

some money; (2) give to black causes as a habit and not for 

show; (3) make the givi~9 of what you can afford based on a 

joy of life and not from a mood of compulsion; (4) encourage 

others to 'give what they can afford by educating people on the 

issues and the principles of self survival. In addition, every 

black American adults should abstain from a pack of cigarettes, 

a fifth of whiskey or a pleasure for ten ($10.00) dollars or less 

per month on an annual basis; and every youth should contribute 

one ($1. 0.0) dollar per month and target those dollars with regu

larity to institutions of the Afro-American herit~ge outside the 

family and home •. 

If Houston faced any limitations in his career as a Vice

Dean of Howard Law School or as a civil rights lit~gator, it 

was that black people did not pool their money to invest in 

their future. Black Americans are an. institution in America, 

and institutions must finance their survival or lose their 

respectability.' This does not mean that black Americans are 

barred or disqualified from or should not seek to participate 

or to benefit from government assistance, whatever the form. 

White institutions have benefitted So much from, government sub

sidies thro~ghout the history of this nation that they are considered 
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a part of the' 'corpor,a,te 'ethic,.. 'T,oday blaok' Amer'i.cans are 

bei'ng to:1d by' some 'tha't we' inu'st make' 'it on our own' and that 

it is unet'hic,al and contrary to the 'creed of the free enter

prise system' to' req'ues't or dep'end on any assistance from our 

governmen'tfor the 'un1ifti~g of a discret'e, .'group. Black 

people will not be whftewashe'd' with 'such misleadi~q doctrines. 
, : 

Those are 'not the 'rules' tha't peo'ple of wealth 'play by and those 

. are not the 'rules' peo'ple who seek, 'greater participation in the 

'wealth of this natlon are, goi~9' to play by. 

PRINCIPLE SEVEN: 

For black Americans, Houston believed that there was IIno 

,easy road." He stated that the bes'tefforts and the money of 

every Negro, and all the Negro's friends was necessary to fight 

for equal rights. Houston warned that "if we do not remain on 

the alert and push the str~g9'le farther with all our might, 

even this little hole will close upon us." 

Houston stated, ,but could hardly believe that "Maybe 

the next, generation will be able to ~,ake time out to rest. " . . 
We are that "next, generation." Do we have time to rest? 

Our children have become deaf mutes to the hymns of 

, 'Jante's W~ldo'n 'Johns'on. Do we ha've t±me 'to res't? Our people no 

lO~9'er' rec?9nize 'the' 'poetry of' p'au'l' L'aur'e'n'de' Du'nb'ar. 'Do we 

have 'time 'to' res't? Our eyes no lo~ger' rec'~qnize 'the' 'paint brush 
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or the marble sculpture 'of' Rl'chln'ond' B'ar'the' ". Do we have 'time 

to res't? Our libr'aries' 'are' 'filled' with books' by black authors 

touched only by the 'fi~9'er's of dust containi:ng the philosophy 

of Fran'z 'Fa'non, the' history of our peo'ple by' RaYf'or'd' W.' Lo~an, 

the explanation of the' rebirth 'of black AmerIca by' Al'a'in' Lo'cke 

and el~9'ance of spee'c'b' by' Mary' 'ChU'x"c'h 'Ter'r'e'll, the scientific 

journals of' Er'n'es'tJust and the rel;igious experiences of' Howard 

Thurman. Do we haVe 'time 'to res't? 

There is no easy road ahead. However, we cannot travel 

the road ahead witho'ut 'th'e 'maps of the 'past.' At what fork in 

the road will we turn? Over' wha't river do we build our bridges? 

Around what mounta'ins do we, go? What la~gu~ge in the casebooks 

shall we move to alter'? Wha't bo)C of the jurisprudential matrix 

shall we open or attsmpt ,to influence or close?' Who shall we 

support for public office? Who shall be ban together to defeat? 

Perhaps the answer to written in the lines of a poem or is 

hidden within the canvas of a painti~g or in a footnote to a 

book. Do we have time to res't? We are the generation who can 

,answer these questions. We 'are the', 'generation who are compelled 

to answer. 

PRINCIPLE EIGHT: 

"We HaVe' 'GC)t' To' Look 'rn', ·The' 'P'a'c'e .. ['0'£' Fa'c'ts'] A'nd 
, R'e'a'l'iz'e' Wha't' wa Ar'Q' gp' 'Ag'a'i'n's t Ii 

Houstonian approache's' to' problem 'solvipg require the 

Afro-Amer'ican to look 'in the' 'face of facts' at 'every edonomic 

level and in ev'er'y walk 'of life 'that 'limit 't.he' upward 
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", ') mobility of twelve (12%' ,per',cent) 'of, the' Amer'ican population. 

The 'rec~qnition tha't ma,ny black 'people 'are poor because 'they 

cannot find eniploymen't 'is to: look 'in the' 'face' 'of fact. The 

rec'~gni tion tha't 'black people "are 'dyi:ng from hti~ger and star

vation as theY' are 'simultaneously bei:ng told that the economy 

is on an upswi:ng is "to look 'in the' 'face 'of fact. The rec~gni

tion that black 'children in many parts of AmerIca Use outdated 

and secondhand books from which 'to" lea'rn is to look in the face 

of fact. The rec~9'nition tha"t black institutions are bei:ng 

subst,antially undercut by federal bti~9'et decisions is to look 

in the face of fact.' To witness the' 'closi!l9 and the financial 

difficulties' of more and more historic black colleges is to look 

in the face of fact. The recognition that s'orne political his

torians ~re attempti-:ng to make white AmerIca believe that 

history has been unkind to Amer'ica bec'ausethe facts tell the 

truth about the effect of racism on the metaphysical experience 

of blacks in America is to look in the face of facts. The 

recognition that today some black people whisper that they 

believe in affirmative 'action because they fear retaliation 

or somebody calli:ng them crazy is to ~ook in the face of fact. 

The rec~gnition that the failure to enforce civil r~ghts statutes 

is a part of a mandate for the election of f,ederal and state 

political candidates is to look in the face of fact. And 

r~9retfu1ly, ,the' 'rec~gnition t.hat 'a few black's' have bO~9ht into 

the 'colorblind bank 'in r,eturn "for a quick 'claim deed' as consi

der'ation for the'ir survival is to' look 'in the' 'face 'of fact. 
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As black Amer'icans, /,we bel.ieve In the :idea'ls and creeds 

of our nation. We 'know 'no other'. We 'seek' 'no other. Hence, it 

is difficult, perhaps too painful to realIze 'tha't there are 

person within the, 'gover'nment 'and outside the, 'gover'nment who 

would push black' Amer'ica' to' the' brInk 'of' ruin and cause others 

to believ'ethat they des'erve It. 'But, ,we "ve, got to look in the 

face of fact and rea'lize what we 'are 'up ~9ainst. 

One of the 'elemen'ts of the' Houstonian School of Juris-

prudence is the te'achi:ng tha't, groups faced with a condition 

which stabilizes their growth and dev'el'opment in the body 

politic must look in the 'face of fact. Whe're the conditon 

sucks away the stre~gthof or demoralizes' the people, or involun

tarily redirects their goals, or confuses their mission or con

founds t~eir presence' 'in America, ,the 'Houstonian tradition com-

pels us to look in the face of fact. 

Black America and those 'sympathetic to its pl~9ht are 

called upon to ascertain the 'condition(s) which causes black 

America to confine 'its inter'ests; which causes it to lose its 

stre~gth and to believe that it 'is futile to hope for a better 

day: which causes it to divide it ranks when to do so results in 

defeat and renders its missions v~gue; and further, Which causes 

it to doubt its l~9itimacy on claims of citizenship. 

It is time for black America to dec'lare 'for all to hear 

that it is immunized ~gainst 'instruments that 'suck 'its stre~gth. 

It 'is time 'for black AmerIca' to' dec'lare 'for all to' he'a'r, that 

its' 'collec'tlve moral armor is too thick' 'to' pi,er'ce).' ,that 

its, goals 'can be pr~qrammed' only on its own (!"omputer with data 

,,: 
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unearthed from its he"r:it~ge "and· verlfi,ed' bY. the" blood of, gene

ra tions of the' 'n~q'ledted'. 'And furthe'r', ,it "is time 'for black 

America to dec'lare tha"t hope 'for a bett"er: day is a word that " 

will nev'er be dashed' on the' 'conor'ete ju~gles' "of human des'pair 

because our ho"pe "is not built upon materialism but rather on 

the ideas associated' with 'freed"om and' justice for all. Let it 

be known that black Amer'ica can, ,are 'and will continue to close 

ranks around a host of common denominators such as jobs and civil 

rights and will cancel out 'at the ballot box any politician, black, 

brown, white, or woman whose politi-cal platforms drop the plank 

that excludes black 'peo'ple 'from the 'bo'ttom 'line. 

, CONCLUSION 

In conclusion, only e~~ht principles of Houstonian 

thoughts have been identified. Much work, more discussion and 

more groundwork must be done to assure the preservation of the 

Houston legacy" in Amer'ic~n l~qal tho~ght. I thank you for 

giving me the opportunity' once ~gain to' expand on this theme 

and I hope that these words will inspire you to hold on to 

your principles, and to invest~gate Houston's principles -- for 

if we lose his principles, we must be' prepared to offer those 

which are at least as profound and provocative. Do we have 

time to rest? 
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