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DR. J. CLAY SviITa, JR.
ACTING CHAIRMAMN, EQYJAL EMPLOYMENT OPPORTUNITY COMMISSION
before the
33rd ANNUAL CONFEREJCE
INTERNATIONAL ASSOCIATION OF OFFICIAL HUMAN RIG:TS AGENCIES
{ DAYTON, OHIO

July 16, 1931

AILL THE E¥PAA3IS Il CIVIL RISATS I THE 1980's SHIFT
FR0M TME JPPORTUNMITY SIDE TO THE IYPLOYMENT SIDE?

defore I delve into my tonic for today, "4ill the Baonasis in
Civil Rights in the 1233's 5hift from the Doportunity 3ids tc tae
Zaployasnt 5ide?", I will first like toc reflect dack on tae era in
which present civil rights leqaislation sas jass2d in order to review

Jhy historically civil rights emphasis was on the o»p)ortunity ani not

the emndloyaent siide.

lost of the nresent civil riaghts leaislaticn sas nassed Juring
the 19537's, That was a Jecade in waich the nation enijoyed & healtav
economy, ¥iich was evilent ow low uneanlovient, 1o inflation, low
interast rates, low orices for ensrnv, afforlanle cers, honres, vaca-
tions, th2 abvility to seni one's chiliren td colleqz as .ell as =
general sense of optimism adout the future.

The environment of the 193539's to & jreat extent “ictated that

osportunity for .iinorities and women to Je treated like otners

2]

Jould ve tne overriding tneae of civil rigats enforcement. Vors-
over, tnat period wvas one in vitlch tie nation Jas Jecualnyg seas
tized to the racial natred that still nHrevailed in aany juarters

of thz nation. Reflectina dacht on that neriod, the forewost thcashit

of the nation was on events such as:



1. 1961

“hat were you doing in January of that

year when President Xennedy declared, "aAsX not
vwhat %bur country can do for you, but rather
what §ou may do for your country?

I remenber what the very bravest people in the civil rights
movement were doing in 1961, for that was the year of the Freedom
Rijers. A groupn of blacks and whites attempted to ride interstate
buses between Virginia and ‘lississippi to »rotest seqgregation in
ous terminals. «hile riding on vuses between Atlanta, Georaia 2nd

vontgomary, alabama, the buses wvere stopded by a mob. The moo

iy

dragaed the freedom Riders off the Hus and stomped, beat, and »

savagely assaulted tnese citizens.

"
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1352 a4as a year Of inteyration at tae

aniversity level. 1In that yvear a federal court
2eld that tine University of Mississippi, commonly
<nown as "0l4 M¥Miss," hald denied Jaaes Meraiitn
admission solely oecause of his race and ordere:
nim admitted. Rather thran odbey the court's
orier, the Tovernor cf dississinni “locked the
Jdoorway of the admissions office prohibiting

James Meredith from entering and 2nroalling.

1353 .as year associated vith tragedy

and sorrow. President John F. Renniy, was



nope.

ing »efore tne largest crowd in civil rights nistory on tne stens

assassinated. Although he was with us just

a few short years, he and others like senator
Jacongavits and Hugh Scott and Everett Lirkson
were éble,to plant the seeds of idealism in many
of our fellow citizens. On the other hand, in that
same year the forces of hate planted a bomb at

a church in 3Birmingham, Alahama. The exnlosion
killed four little girls and injured scores of
innocent children. Also, the president of the
Mississippi MNAACP, #edgar Evers, was Junned

down in his aome.

Jovever, in the midst of natred, there apneared a Jlimmer of

5 young black .ninister nawed “artin Lutner Xing, Jr., speak-

-

of tne Lincoln Memorial yave his "I ‘lave a Dream" speech. I can

still

near his «~ords today--

I.say to you today, my friends, that in spite of the
difficulties and frustrations of the moment I still
nave a dream. It is a dream de2eply rooted in the
American dream.

I have 3 Jdream tnat one day this nation vJill rise u»
and live out the true meaning of its creed: "7e hol3l
these truths to ne self-evident; that all aern are
crzated equal."”

I nava a dreain. that one day on the red hills of
Georgia the sons of foraer slaves anid the sons of
former slave-ouners J7ill bHe ahle to sit .iown to-
getner at the table of brotherhood.



I have a dream that one day every valley shall wve
exalted, every hill and mountain shall be made low,
the rough places will be made plains, and the crooked
places wildl be made straight, and the glory of the
Lord shall be revealed, and all flesh shall see it
together.

Out of this sense of consciousness couvled with a healthy
economy, the early issues emphasized opportunity for all and
eijual opportunity for the wounded hearts of America. The economy
Jas such that the existence of jobs was assumed. In the context
of issues relating to eguality, let me review 2 few tecihnical

ooints walch paved the way to where ejuality in the ~orkplace

is today.

IS5JE5 OF INTEAT

One c¢f the early issues in civil rights was the {uestion of
wh2ther intent mast be oroven in order to shouv discrimination.
Stated in other Jords, the ‘Juestion was snoul:d one be denied the
ovoortunity for a job, a promotion, or other job opnortunity
where an emnlover uses & facially neutral criteria which has 2
Jisproportionate imnact on minorities or women. The Sunreme Court

ruled in the landmark case of Griggs v. Duke Power Co. that oroof

of intent is not essential to the proof of Jdiscrimination.

ATFIRAATIVE ACTION

Another osoortunity 1ssue Jhich saw its genesis during the
1Y39's was the issus of affirmative action. This concept rejuired

endloyers to take tne initiative to bring .inorities and Jomen into



the workforce. Undergirding this concept, which oftentimes wvas
accompanied hy a numerical measuring stick to determine progress,
was a notion that absent discrimination a workforce would more

or less reflect the diversity of the nation. Therefore, this
concept placed very little emphasis on fault but rested instead

on a principle that ability and not race, ability and not color,
ability and not sex, ability and not religion, ability and not
country of origin, ability and not age or handicap was the standard
Dy wnich workers in this nation were to be judged. Consegquently,

it was result oriented.

PROTECTIVE LAXS

Another opportunity issue which 4e saw succeed during the
early days of civil rights was the issue of state laws that
restricted women from doing work that redjuired lifting certain
amounts of weights or working in certain dangerous occupations
or fewer hours than wmen. The courts struck down these re;juirenents
as discriminatory, thereby continuing its elimination of barriers

to o»nortunity.

PAPIR AND PENMCIL 'PESTS

Tne courts were faced very early vith tne juestion cf wunetner
tests or otner personnel selection devices tnat ninorities or
Jomen failed at a disoroportionate rate vesre :discriainatory.
These Jdevices were challenged because they denied the opportunity
for jobs, promotions, etc. to minorities and vomen at a dis-
groportionately larger extent than to others. Thesse devices

were struck down as discriminatory.



DECADE OF THE 80'S

Many of t;e experts are projecting that the decade of the
1930's will be ‘a decade in which jobs will not be as plentiful as
in the 1960's. The most recent statistics show that overall
unemployment is 7.3 percent. However, when broken down, minority
unemployment is twice that of whites. Moreover, youth unemployment
is at an epidemic rate, with minority youth unemployment in excess
of 36 percent.

Many experts believe that the economy 9f the 1930's will go
through periods of growth followed by periods of slow downs and
recessions.

Unlike the economy of the 1940's, the economic indicators of
.the 1930's will dictate Jdifferent issues. The single most impor-'
tant issue Of the 1930's in civil rights may be job creation and
jop retention. It is my bDelief that issues which are compatinle
Jith job creation w#ill stand the greatest chance of survival.
Taus, 1 expect a shift in emphasis from (but not awsay from) issues
of opportunity to 1issues shich are coapatible with job creation.
In the early stage of this deca@e, ve already see signals of new
issues.,

LAYOFFS

One of the issues that has already surfaced is the fuestion

of lessening the disproportionate burden borne by minorities an3

women Jhen there is a layoff. "=2cause minorities and wowen are



oftentimes the last hired because of the last hired first fired
nature of senioHity systems, minorities and women suffer a dis-
proportionate bérden when there is a layoff. Title VII protects
bonafide seniority systems from attack. Therefore, the solution
does not rest solely with Title VII of the Civil Rights act of
1964.

One suggested solution to this problem is worksharing.
Jnder worksharing instead of laying off a large number of employees,
the work would pe shared by all on an ejuitable basis. Under this
approach, an employer and union would be encouraged to lessen the
burden that women and minorities suffer Jduring times of layoff oy
the worksharing approach.

One impediment to the widespread use of worksharing is
the unavailability of unemployment coOompensation benefits for
nersons on reduced work weeks, For example, if an employer lays-
off ten percent of its workforce, those enplovees would bLe avail-
able for unemployment compensation benefits. flowever, if that same
eanloyer instead of laying off ten »ercent raduced the work week
for part or all of its employees from five to four days, those
eitployees would not be eligible for unemploymnent compensation.

Realizing this dilemna, the State Of California nas experi-
mented Jith permitting partial unemployanent compensation in a
situation such as the one just described. I am sure that if the

California exderiment proves successful, other states will follow

suit.



AAGE DISCRIMINATION

Another non-access issue which has also surfaced is the
wage discriminagﬁon issue. This is not an access issue because
it does not attémpt to remove an artificial barrier to a job, but
instead attempts to redefine the status gqguo, The proponents of this
issue say that traditional female jobs pay less than traditional male
jobs; therefore, there is an element of sex discrimination which
explains the differences in pay.

The Supreme Court in the Gunther case recently dealt with
peripheral aspects of the wage discrimination issue when it held that
Title VII's sex discrimination provisions permit certain cases to pe
brought under Title VII w~hich could not be brought under the Equal
Pay Act. Although the Sunther case did not close the doér to the con-
cent of compa:able worth, it did not give the areen light to this
concent either. The nost that can be said about the effect of the
Gunther case on comparable worth is that the court left the issue
open for another day.

ecause the 1939's 7ill probadly oe a period where the
2mpaasis will be on issues wanich are compatible ~Jith job creation,
tnis factor .ray affect tine acceptability of the comparanle Jorth
concept. If the cost is too prohibitive, theredy adversely affect-
ing the ability to create jobs, the acceptability of the concept of

comvarable worth may »ne likeuise affected.



AFFIRMATIVE ACTION

Unlike comparable worth, affirmative action does not run
afoul of creatiqg jobs, although admittedly an access issue. 1
think that the gverriding question surrounding affirmative action,
however, is a philosophical one. There appears to be an unstated
rejection by many of the underlining assumption that absent dis-
crimination a workforce would reflect the diversity of the nation.
Therefore, the issue has political appeal to those who for what-
ever reason feel threatened by minority and female gains. However,
a Hdarris poll taken after last Novempber's election found that nore

than 65 percent of all Americans supported affirmative action.

Moreover, according to the July, 1981 issue of Ejual Opoortunitv

Forum, those Jho voted for President Reagan su»noorted affirma-
tive action 55 percent to 27 percent. Therefore, this poll
suggests that the concepnt of affirmative action is an acceotable
nrinciole in America.

ZE0C'S RELATIONSiIP @WITH IAHORA-PAST,
PRISSAT AND FUTURE

fhen Title VII was being debated, there were those in the
State and local human rights area ~ho thought that State and local
ayencies would not survive once the Federal governaent entered
the field. However, that fear was uniounded. .+e now have a peer
relationship, and, I. believe, a model relationshio., I tnink tinat
our division of labor as well as incentive financing in the employ-
ment discrimination field is evidence of what can bYe accomnlished

when governments work together.

S
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With some 69 agencies in 46 states, EEOC has a relationship
that assures th; protection of state, local and Federal rights
of employees. We provide guicker relief than in the past. Moreover,
our new relationship is effective and produces real benefits
for those who come to us after having been subjected to employment
discrimination.

The development and continued improvement of our relation-
shio has been a matter of keen interest and continued oversight
by each of EEOC's Commissioners. It continues to be. Each oolicy
decision. involving this orogram is considered, discussed and voted
uson by the entire Commission. Each contract and sach contract
modification is subjected to this saime scrutiny. Our relationship
4ith the 705 agencies 1s a subject in which we each take pride S
and anout which we individually are interested and collejially
take yreat care.

Because we need you, ours is truly a joint workload. Tnere
is no way that EEOC could process with its own resources the 40,0300
charges you now handle. The charging »arties involved in our cases are
citizens and taxpayers of your states and localities. Therefore,
your efforts protect the rights of your own citizens uander your
laws as well as their Federal rights. Recause you alsd protect
Federal rights it 1is appronriate that you receive pavaient for

protecting those rights.



The .structure of EEOC/706 Agency relationship is in place.
The machinery w@rks well; though by no means perfectly. Last year,

all 69 agencies with which we contracted had an average processing

time of less than 130 days. We accepted over 95% of agencies' final

actions as meeting Federal standards; over 30% of your actions
were settlements, which saved time and money and in which both
charging parties and respondents were satisfied. Agencies' efforts
to resolve their backlogs have been extremely satisfying to us,
and, I am sure, to you. ¥We project little, if any, backlog charges
after the upconing contract year. Moreover, we are programwaing our
funds to concentrate on your staying current with new charges.
Ae also contemplate expansion of our contractual relationship
to cover cnarges of age discrimination in employinent.

We are concluding our first negotiations with those of you
whose laws cover age discrimination. 42 will determine now many
of you 3jualify for funding under the principles discussed at our
douston meeting earlier this year. We expect contracts to process
age cases to pe awarded in BAugust to more than 30 agencies.
‘Ne expect our relationship with fou in the age area to be as effec-
tive and beneficial as with Title VII charges. Xoreover, we
ihope in the next contract year to expand the number of agencies

with which we contract in the age area.

RS



We expect certification regulations to be published in the

Federal Register'this week which will make certification a

reality this figcal year. Simply, this gives legal recognition

to the concept ihat many state and local agency decisions and
orders consistently meet Federal requirements. Consequently, there
need not be a case-by-case review of the work product of such an
agency. An agency with four years' history of contracting with
SEOC and a 95% or better acceptance rate over the past 12 months
7ill probably be certified. Its work product will be acceoted
subject only to periodic checks. Individual parties to a 726 agency
decision may request and will receive a review of their case if
they desire. it.

%e are satisfied that certification will‘free up staff
resources at EE0C and at the certified agencies. Certification also
should reduce paser work, the vane of any administrative system.

We are happy to say that there is no agency with which we
contract «#hich is not in reaching distance of certification.

Some already have an acceptance rate of over 95% and need only
the comnletion of four years contract histofy to Fualify. Others
have four years' experience with us and are within a few percentage
ooints of 95% acceotance. r

Qur machinery is in »lace and working well. Therefore,
we contemplate no maﬁor new initiatives 1in the coming year.

Yovever, ve 40 expect imdrovement. Our focus, internally and with

.o
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the 706 agenéies!&iii-be up;n improving the record we have.
Some areas which need improvement include problem solving, train-
ing, information sharing, and better management of our systems
and resources.

In this time of economic belt tightening, we do not expect
major increases in our Federal budget, nor, if experience to
date is any guide, of your own budgets. EEOC and 706 agencies
however, have every right to expect adequate funding from our bud-
getary sources. It is our job to insure that the taxpayer is
getting full value for the dollars we are entrusted to expend.
Wwe have come Juite a distance toward being able to show that our
systems and resources are working at optimum effectiveness. Our
job over the next year or so is to assure that in esach office
of EEOC as well as each member of IAHORA are at or near its

optimum effectiveness.

CONCLUSION

I would like to, in cbnclusion, reiterate that the civil
rights community must remain positive in carrying out its programs.
17 must be brave and strong, like all of those +ho preceded us
and who brought us this far.

We must keep our focus on our mission and not be detracted
by those who carry the message of doom. For it is the carrying
of the message of doom which oftentimes becomes the self-fulfilling

prophecy. The struggle cannot and will not falter. The 'Dream of

. I



equality' for all lives on through your vigilance, perseverance
and action.

Thank you?‘_
P

* % % %
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