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LEDOAL SMPLOYMEID OPPORTINITY COWATSSIN
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R} GIIVERSIWY''S 34N ¥avISIAL
CONERENCS OV LA3OR

NE ¥2K, 354 YORX

Juis 12, 1931

RECENT CLVELIRPWINTS I BYMPLOYMIAT
ANTI-DISCRIMINATIOY LAYS

Yy topic for tolday is “R=cent Develoomznts in Taglovient Anti-Tiscrimination
Lass". 1In addressing this tonic, I will focus on several recant court cases that
Tay aave an imdact on the prasent status of anti-discrimination lzys. 2f coarse,

I %o not intend for you to infer tnat the cas=s that I +ill Jiscuss are ths only

nes Jdevelopnents in 220 laws. They arz just some of the snes that I think are

1aortant.

A Yarkhan v. Geller, 24 :2PD parajrapn 31,417 (203 Cir. 1930) (Zert. .ienied

april 27,1531)

The 13302 Jresznted in ‘arkhan v. Geller uvas m2ther Titls VII's Sisperats

impact theory adoslies to actions instituted under th2 Age Discriwinztiosn in

Bwolovaent Act (MADEA").

that plzintiff, Gelier, 3»dlied for a tsochina

y3ition at Jdefenlant's school, At the tine nlaintiff was 55 yzars oli.

. -
Safendant aizoted,

Dlaintiff uzs rejacted oecausz of a cost-cutting wolicy which

Thzz policy stuted:

P

'r



"Except in special situations and to the extent possible,
teachars ne2led...~nill be recruited at levels below the
~ sixth sten of th2 salary schedule®.

The sixth step was the salary grade reached by teachers with more than
five years cxoerience.

At trial plaint%ff introduced exéert statistical testimony establishing that
92.8% of Connecticutgteachers betwzen 40 and 55 years old have more tnhan 5
y2ars experience, while only 62% of teachers under 40 have taught more than
five years: nence; the basis of plaintiff's claim of adverse impact.

ne court ruled that the "substantive prohibitions of the ADEA were d2rived
in naec verna from Title VII'. Althoujh the ADZA did not adopt Title VII's
procedural rules entirely, the rule permitting a case to be established by a
showing of discriaminatory inpact, ruled the court, is substantive, Therefore,
Title VII's disparate impact theory aust e read into the ADIA,

On Aoril 27th of this y=ar, the United States Suprene Court Jenied cert.

in darxhan v. Geller, over a strong dissant by Justice kznniist. Justice

Rehnjuist stated:
"In qmy opinion, the decision of the Court of 3Anoeals is inconsistent with
the express orovisions of the ADTA and is not sunportad bv any prior
decision of [thes Supremne Court]. The ADEA makes it unlavful for any
amnloyer to fail or refuse to hire or to discharye any individual
or otherusise Jiscriminate against any individual with respsct to his
conpensation, teres, conditions, or privilegss of employment, because
of such individual's age. 'The 2olicy under attack in this case,
NoW2Ver, inakes no rerer2nce to age., For nudyetary reasons, a scnool

soard siaply adonted a policy to hire teacnz=rs wWith fewer years of



’ l In awy views, Conjress did not intend tn2 NDIA to nave the restraining
"inflaence on logal Jovernaents which will result from thz Jecision below.
Conyress revealed .this intention [by the provision of ths ADEA] which >rovides
that it shall not be unlawful for an employer to take any action otherwise
prohibited 'where the differential is based on factors other than age...'."
This issue is sure to surfacs ajain, but until then, varkham should be

read with Jreat 3efe§ence by .nanajsment attornays.

3. Hishon v. Xing & Soalding, 25 ®PD Paragragh 31,793 (N.C. N.D. Ga., 1937)

The issue dealt with in 'lishon was shether Title VII orincinles apoply
to law firn partnersain volicies.

Tne olaintiff, 1ishon, wvas not elevated to nartnershis in 3efendant
lav firm. 3he claimed that the denial szs beczasze of sex in violation of Title
VII. The court ruled that Title VII did not apply. It reasoned that Title VII
soeaiks only in terms of employinent relations and orohibits discriimination
Jith respect to "compensation, terms, conditions or orivileges of employent®
and pronibits actions which adverszly affact one's "status" as an employee.,
3ince the word enployee in not defined in Title VII, the court 2p0ears to have
ruled that elevation to partnership is r=ally duying into the Zoployer status
and therefore hzld the facts of this case wers not covered by Title VII.

The court distinguished the case of Lucido v. Cravath, Swaine & Moore on

the crounds that the main conplaint in that action was discharge as an associate
because of race and religion, issues which the court held are clearly covereil
oy Title VII. “oreover, the court dismissed as rictun referencz in Lucido that

denial of oroiotion to partnership might itself e a Title VII violation.

C. Texas Menartrent Of Cowmunity Affeirs v. 3urdins, 25 B2Z Paragradh 31,

(92

4d.  (U.S. 3apreme Court, 1931)

Me issue oresented in 3urdines was shether, aftzr the dlaintiff has

wroved a ocima facie case of disparate treatwent, toe dudrden anifts to tas
Jdefenlant to persuads the court by a preponjerancs of tne svidence that legitimate,

non-iiscrininatory reasons for the challenjed =nvloynant action exist

K
Al.
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e rifth Circait n2ld that the d2fendant in a Title VII case bzars the
erden of proving bQ a preponderance of the evidence the existance of
leg{tiaate non—discriﬁinatory reasons for the employment action and
tnat the defendant also must prove by objective evidence that those
hired or sromoted were detter qualified than the nlaintiff,

The Court noted ;that in McDonnel Douglas v. Grzen it had ruled that the

plaintiff has the butden of oroving by the prepdnderance of the evidence a
prima facie case of discrimination. Second, if the plaintiff succeeds in
proving the prima facie case, the burden shifts to the defendant "to articulate
sone lzgitimate, non-discriminatory reason for the employee's rejection".
Mird, snould the defendant carry this burden, the plaintiff must then have

an opportunity to prove by a oreponderance of the evidence that the lagitimate
reasons offered oy the defeniant were not trus reasons, but were a oretext for
discrimination.

Tne Court, furtier, stated that the nature of the burden that shifts to
the defendant should o2 understood in light of tne plaintiff's ultinate and
intermediate burdans. The ultimate burdsn of persuading the trier of fact
that the defendant intentionally discriminated against the plaintiff renains
at all time with the plaintiff.

A prima facie case of disparate treatment is proven by plaintiff proving
by a preponderance of the evidence that she apolied for an availanle nosition,
for Jhich she wvas cgualified, but was rejected under circuwstances .Jhich give
rise to an inference of unlasful discrimination. The orima facie case raises
an inference of ‘liscrimination, stated the Court, iecause it presumed that
these acts, if otherwisz unexnlained, are aore likely than not based on th
consideration of indermissible factors. Istadblisnweent of the prina facie

sase, ths Tourt ruled, in effect creatss a onresanption that the 2ndloyar



anlawfully discriminated ajainst the zmdloyea. If the trier of fact pelieves
the plaintiff's evidence, and if the employer is silent in the face of the

orasunption, the Court aust enter judgenent for the plaintiff because no issue

of fact remains in the case,

SHIFTING OF THE BURDEN

The ourden thatishifts to the Jdefeniant, stated the Court, is to rebut the
oresumption of discriaination by producing evidence that the plaintiff was
rejected, or soneone else preferred, for a legitimate, non-discriminatory
reason. The defendant does not, however, have to nersuade the court that it
was actually motivated by the proferred reasons. It is sufficient
if the defendant's evidence raises a genuine issu2 of fact as to whether it
discriminated against the »slaintiff., To accomolish this, the defendant must
clearly set forth, through the introiluction of aidmissible evidence, the reasons
for the olaintiff's rejection. The exnlanation vrovided must ve legally
sufficient to justify a judyement for the defendant. If tne defenlant carries
this nurden of production, the presunption raised oy tne orima facie case is
rebuttes.

The varden tihen shifts back to the plaintiff., In Burdine, plaintiff nhaj
to have the opoortunity to Jemonstrate that the nroffered reason was not the
true reason for the employaent decision. This burden mergad with the
ultinate oburden of persuading the court that plaintiff has oeen the victim of
intentional discrimination. She may succ2ed in this either directly by persuading
the court that a discrininatory reason more likely wotivated the emoloyer or
indirectly by showing that tne emplover's proferred exnlanation is unsorthy

of cr=dence.



. Teal v. 5tate of Connecticut, 25 EPD Parajranh 31,702 (2nd Cir. 1931)

. The question presgnted in this case was whether a plaintiff in a Title VII
case ay make a prima facie showing of disparate impact based on the disparate
results produced by one portion of an employee selection process, where the bottom
line reveals no such impact.

The facts in th?é case were: plaintiff, Teal, sought to attain parmanent
status as a supervisor. To attain permanent status, nlaintiff had to participate
in & selection process which rejuired, as the first step, a passing score on
a Jritten examination. Those candidates who Dass the written examination form
an eligibility pool from which tne appointing authority selects persons to f£ill
the permanent positions. In making the final determinations the appointing
authority considered the past work performance of the candidates, recomwnzndations
of the candidates' suoervisors, and the candidates' seniority. TLastly, in
the final step of the process, the defendants employed an affirmative action
Jragram to insure a large representation of minority candidates on the supervisory
level. ‘owever, only if a candidate passed the =iritten examination ani enters
the eligibility nool would he be exmosed to the rest of the selection process and
thus benefit from the consideration of these other factors.

The average test scores of blacks Jés substantially below that of whites.
Aowever, because of the affirmative action program, the bottcomn line showsed that
blacks were over rapresented in supervisory positions.

At the district court, the court evaluated the results of the selection
orocess under the four-fifths rule of the Uniform Guidelines of Zndloyee
3election Procedures prepared by the EEDC, The four-fifths rule srovides:

"[a] selection rate for any race, sex, or ethnic groud wiich is less than

four-fifths (4/5) (or eighty percent) of the rate for the Jroup with the

nighest rate will generally be regarded ... as evidence of adverse impact”.



knile noting that the results of the written test 3i3 not satisfy the four-fifths
rdlé, the Jistrict court concluldzd that the results of the entirs selection
process should be used to determine whether the plaintiffs had made out a
orima facie case of discrimination under the disparate inract rule. Since the
results of the entire selection procedure actually were more favorable to the
black candidates than to the white applicants, the court dismissed the plaintiffs
action for failure tg nrove a prina facie case.

The apaeals court rejected the district courts ruling and h2ld that where
an indentifiahble pass/fail harrier desnies an emdloyment coportunity to a
Jisoroportionately large number of minorities and prevents then from oroceading
to the next step in the selection »>rocess, that harrier is orima facie
discrininatory. In essence, the court rejected the Lotton line concept where
there is a barrier b2yond which applicants canndot nenctrate, This appears to
be a reaffirmance of the notion that anti-discrimination laws Jrotect
individuals. That is to say, to the individuals who did not pass the test
it was irrelevant that some blacks were oronot2d. The court apnzars td have

said that as individuals they have rights.

2. Northwest Airlines, Inc., v. Transport <orkers, 25 E2D Parajraph 31,723

(Supreme Court, 1931).

The Juestion decided in this case was whether an emoloyer held liable for
bacikpay o2cause collectively baraained wage differentials were found to violate
the Zuaual Pay Act and Title VII has a feleral statutory or common law right
to contribution frow unions that allegelly sear at least partial responsibility
for the statutory violations.

The facts were: Continuously from 1947 through 1974, petitioner 2aid
niguer Jajes to its male cavin attendants, 1o wers classified as parsers, than
to its fenmale cabin attendants, +ho were classified as stawardssses. During
that »eriod, uwoth the males and female czbin attendants wzre reprasented by a
union and their wajyes were fixed dy collective—bargaining ajrezwents negotiated

and exacuted in response to union Jemands.



In 1970, 5. Laffey, a cabin atteniant en>loyed oy Jdorth.est Airlines
connenced a class aétion against Horthwest challenging the legality of the
JaJe differential between pursers and stewardesses. On November 12, 1973,
the District Court issued an opinion in which it found that the two positions
rejuired ejual skill, effort, and resnmonsihility and were performed under
similar working condgtions. accordingly, the court held that Worthwest ha3j
violated the Eaual P;y Act and Title VII and entered judgament in favor of the
plaintiff class. Unless that judgement is reversed or modified, petitioner will
22 regaired to pay in excess of 20 willion dollars in backpay, damages, and
interest to the members of the Laffey class.

After the entry of judgeiment acainst it, petitioner filed appropriate
motions in the Laffey case asserting clains for contribution ani idemnification
ajainst the unions.

On the issue of a statutory right to contribution, the court held that neither
th2 £4ual Pay Act nor Title VII expressly creates a right to contribation in
favor of employers. “oreover, the court held that there is no common law

right of contribation.

. County of %ashington v. Gunther, (%.S. Supreme Court, June 8, 1931)

(110. 30-429)

The issue raised was whether the Sennett Amendment prohibits a Title VII sex
conpensation claim where the work nerformed by the females was not substantially
23jual to wsork performed by .males.

Plaintiff, Gunther, filed suit against petitioner all=giny, awonjy others,
that part of the pay differential between somen and wen Jas attributadle
to intentional sex discriminaticn. is claim ~4as oased on a claim tnat,
secause of intsntional Jdiscriiaination, the county set the day scale for ferwale
quards, bat not for male guards, at a level loser than that varranted dv its own

survey of ouatside marikets and the worth of the job.



At trial, the District Court found that the male guaris supervised more
than 10 tiaes as .aany prisonars er guard as did the fenale guaris, and that
the "fenales devoted adch more of their tie to less valuable clerical duties.

It therefore held that the females jobs were not substantially ejual to those of
the male guards, and that respondents were thus not entitled to ejual pay. The
District Court also dismissed respondents' claims that the discrepancy in
pay'hetween the naleiand fenale guards was attributable in Dart to intentional
sex discrimination. It held as a matter of law that a sex—-based wage
discrimination claim cannot be brought under Title VII unless it would satisfy
the equal #ork standard of the Zraual Pay Act. The Court of Apnzals reversed,
holding that persons alleging sex discriaination "are not orecluied fron

suing under Title VII to protest discrimninatory conpensation practices"

merely because their jobs were not equal to higher-vaying jos held by

me.aders of the opposite sex.

The Guoreme Court, in a 5-4 Jdzcision, stated that the issue bLafore it was
very nacrow and that #7as: wnetner one can prove under Title VII by direct
evidence that th2ir wages were aepressed because of intentional sex
discrimination.

Tne decision on tnis issue, of course, rejuired the Court to determine
what limitations the B2nnett Amendnent places on Title VII's otherwise oroad
orohibitions against sex discrimination.

Title VII generally has broad nrohibitions against sex Aiscrimination which
includes prohibitions against compensation discrimination. The 3ennett Anendiment,
which is a szction of Title VII, permits wage and condensation differences
where sucn differences are "authorized" by tne E.gual Pay Act.

The Z3ual Pay Act,in essence, Jrohibits pay diffzrences based on sex for
doing substantially equal work, exceodt Jhere such Dayaent is made dursuant to
(i) a seniority system; (ii) a w=2rit system; (1ii) a svster vhich measures
earniniys by Juantity or Juality of prodaction; or (iv) a differential based

on any factor otnar than sex.



Petitioner argued that the purposz of the 3ennett Amnendnent Jas to restrict
TitTe VII sex-based wale discrimination claims to those that could also be
brought undar tne Tual Pay Act, and thus that claims not arising from
"egual work" are precluded., Respondent, in contrast, argued that the Bennett
Arendnent was designed merely to incorporate the four affirmative defenses of
the Zjual Pay Act into Title VII for sex-based wage discrimination clains.
Respondent thus contends that claims for sex-based wage discrimination can be
brought under Title VII even though no memder of tne opposite sex holds an
ejual but higher paying job, provided that the challenged wage rate is not
“ased on s2niority, merit, guality or guantity of proiuction, or "any other
factor other than sex".

The 3upreme Court ruled that the Bennett Amendment incorporates only
the affirnative defenses of the Ejual Pay Act into Title VII.

Patitioner argued that this construction of the Bennett Amenimnent would
render it superflous. Petitionzr claimed that the first three affirmative
dzfenses are simdly redundant of the provisions elsewhere in 3703 (h) of Title
VII that already exempt bona fide seniority and merit systems and systens
weasuring earnings by Juantity or guality of production, and that the fourth
defense, "anv other factor other than sex", is implicit in Title VII's general
orohibition of sex-based discrimination.

The Court disagreed, stating: "[Ilncorporation of the fourth affirwmative
defense could have significant conseijuences for Title VII litijation.

Title VII's orohidition of Aiscriminatory emwnloyaent nractices was intanied
to b2 broadly inclusive, proscribing "not only overt discrimination bat also
aractices that are fair in form, but discririnatory in ooeration". Taz
fourth affirmative defanse of the Smal Fay Act, nouzver, was 3esigned

Jifferently, to confine the application of the Act to wage Jiffzrentials

~10-
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3.
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OUTLINE OF RZIARKS OF ACTING CHAIRMAV.J. CTLAY 549111, v

~sarkhan v Zeller (2nd Tir., 1980) (Cert. dsaied 1931)

1.
2.

3.

Zusstion involving application of disparate impact theory to the ADEA,
ADEA's substantive prohibitions derived from Title VII.

Disparate imwpact rule apolies to ADEA,

llishon v. Xing & Spalding (D.C.M.D. Ga., 1930)

1.

2.

3.

Zuestion involving coverage of Title VII to elevation to partner in

law firm,
Partners are not employees Of law firm,

Elevation to partnership not covered by Title VII.

Texas Department of Comnunity Affairs v. Surdine (U.S. Sup. Ct., 1931)

1.

2,

3.

Juestion involving defendants bucrden of proof after plaintiff has vade
initial case of discrimination.

Court rejected Fifth Circuit's rule that defendant had to prove by a
preponderance of evidence that non-discriminatory reasons existed.

Defendants burden is to produce evidence that plaintiff was rejected
for legitimate, non-discriminatory reason.

Teal v, State of Connecticut (2nd Cir., 1931)

1.

Zuestion presented was whether there is disoarate iampact when one
element of nulti-part selection process has adverse impact but where
bottom line shows no impact.

Court ruled that where there is an injdentifiable pass/fail barrier with
an advarse impact that is orima facie discrimination, regardless of
fact that »ottom lina shows no impact.

Northwest Airlines v. Transport “orkers {(Sun., Ct., 1931)

1.

2.

Juestion Drzsented was whethar an emdloyer found liable for discrimnination
has comnon law or statutory right to contridution from a union that sas
partially responsible for discriminatory provision.

Court ruled that there is not a right to contribution uniler the coaron
lag, Title VII, nor the Ejual Pay Act.

County of washington v. Gunther (Sup. Ct., 1931)

1.

The issue raised was Jhetner provision of Title VII préhibits claim for
intentional s=x discriaination wnether there was ndot a nale doing
similar work for nore pay.

Court, in narrow ruling, held that case of intentional sex discrimination
permissiole under Title VII even tihwugh there sas not a .aale Joing a
similar joo for wore nay.

Court ruled that Title VII's sex 3discrinination provisions liaited oy tne
four affirmative defenses of the Zjual Pay Act.
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