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* DR. J. CLAY SMITH, JR.
ACTING CHATRMAN, HXME.EMEUJH&%H‘OPPORHEHHY COMMISSION |
before the
FEDERAL EQUAL EMPLOYMENT OPPORTUNITY COALITION
FEDERAL DEPOSITION INSURANCE CORPORATION
WASHINGTON, D.C.

: April 23, 1981

THE EEOC TODAY - AN UPDATE FOR THE 1980's: ' A NEW CREATIVITY

I.

In preparing for my assignmegt, "The EEOC Today -
An Update For The 1980's"™, I spent considerable time eimply
reflecting on the topic. The assignment was atypical in
that I could not read a few cases in one area and Vget up to
speed" in that.one subject. Today's assignment forced me to
focus on the future of civil rights and to try and find a
common theme to various loose ends. My deliberations.hayeA"‘h
led me to a somewhatbsimplistic conclusion: the mission of the
EEOC in the 1980's will remain the same as it has since the EEOC
opened its doors 15 years ago. However, the Coﬁmission's
pursuit of that mission will by neceseity be mo?e creative.’;

Let me first offer some general obéervations. ane df;{ié"
my fellow Commiesioners reeently remarked that the "Bull o

Connors of employment discrimination are'gone.i’ I an 1nclined

to agree. The easy employment dlscrlmlnation cases have {,m__,.

been successfully lltlgated or settled. The work ahead w111
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be more difficult. There is of course still bervasive
discrimination against ratial minorities, against women,

against the aged, against persons of.color, against persons

born outside?tbe United States and agéinst persons of

different religions. . The discrimination is frequently

embedded in institutionalized practices which are time

consuming to uncover and difficult to prove. Analyzing and

proving discrimination is becoming increasingly sophisticated.

I frequently hear of situations where the plaintiff's case in. -
chief consists of various expert witnesses and ironically
little testimony from the victims themselves. All of us who
work in the employment discrimination area are going to have
to learn a great deal more about econometricézhstandard' |
deviations, and labor pool availability. This education,

both for the government and the private bar alike, will not

be cheaé. The costs assbciated with 1itigatipg

employment discrimination cases are going to rise dramatically .
The defense bar.hés tightened up significantly, Both the EEOC

and the private bar may have to regroup and assess the

' -
extent to which soc1a1 sc1entlsts psychologlsts, economists,

- - - . - -

‘'statisticians, and along with them -- the courts—_t:“ “Tffi;’::j

TR et Ttee, 0T . .- ,v..‘ :

‘who interpret the 1aw have redrawn the boundarles in employ-r

ment dlscrlmlnatlon cases.5v

,_,. : - . .= <
. e u...,-—~v P R

I v1ew the Commlsslon today in a fashion somewhat 31m11a.:““‘w

,_—- .-'-

. . :. B -.

Perag tA

to how I v1ew those young 1dea113ts now 1n their.BO's and
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whom we heard so much from on college campuseé in the late
1960's. The EEOC and these young adults both have a strong
sense of idealism -- the Commission's mission is the

very cornersé;ne of our country -- to ensure that every

man and that every woman--regardless of his/her race, or

color-- his/her age or religion--should be judged on his/her

own innate abilities; that employers should measure the man
or woman seeking a job on the basis of that individual's
abilitieo r%ther than on preconceived stereotypes. This was
‘.Ehe purpose of Title VII of the Civil Rights Act of 1964 and
>it steadfastly remains the mission of EEOC fodaﬁ. That
mission will usher the -EEOC into the third century..

But while the idealism remains, it is tempered by the
realities ofArecent years. Foremost among those realities .
is the fact that when the EEOC was conceived and establlshed

in 1964 1965 this country was experlen01ng unparalled

economic growth. That. is not the s1tuatlon today. Thea?'ﬁ
country's growth is marginal while its unemployment level 1s;
dlsturblngly high, espec1ally among mlnorlty youth. o 5;ff?bl7fi'},;

This condltlon has made my Job as a Commissiodner more"_;' j&?#
welghty We in government are faced with the d1ff1cu1t~task~‘

of developing fair and equitable strategies for access_tosﬁflz“"

the pie, when, in fact the-pie 1tse1f is shrlnklng. The?‘L

.'\

EEOC s dllemma 1s how to push forward equal employment

opportunlty pollc1es when economlc 1nd1éators tilt towards

i e m— - - e e T cemm ..—.-“.- © e e ————
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a'diminishing economy. .

In response to the_economic climate, I think the
Commission h?s taken a first creative step by suggestlng
means of averting lay offs through work-sharing programs.
This proposal will be discussed later. However, it is my
belief that economic considerations must permeate Commission
decisions at all levels. For example, theé EEOC shouid refrain
from disproportionately'allocating resources fot litigation
against companies where future growth is expected to be
minimal. An injunction setting forth a hiring goal is
valuable only if the company in the future will hire, If a
company will have no growth in its workforce.and little |
turnover, a hiring injunction may be an empty victory. _The
EEOC in the future needs to be mote selective in choosing

litigation vehicles and nust take into account how. many JObS—-_A

will be opened up by means of a suit. s ?;f

ERNE R

Addltlonally. Comm1881on staff attorneys are‘going to

have to become more sensitive to bu81ness cycles partlcularly

the down turn 31de. Future consent decrees should contain-ﬁ

“ ’ «?

prov181ons protecting mlnorltles and women from lay offs to

the greatest extent p0331b1e It makes llttle sense to expend

vt L~ —— e

..-.. .‘_ -

resources to ensure that women and mlnorltles are hlred and

then a few months 1ater at the flr?t 31gn of a decllnlng or ”5
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groups by having them'hired'oniy to dash ﬁopes by'standingn
idly by while they are disproportionately, but lawfully
laid off. 'g | ’ |

- I believe last month the Commission took a first step
in developing creative methods to ensure equal opportunity
in adverse economic climates. I don t belleve it to be

a panacea but it is a first creative step The Commission

issued a policy statement in the Federal Register (45 Fed.

Reg. 60832 (Sept. 12,_1980» for comments which urges employers

and labor organizations to make voluntary efforts to find
alternatives to lay offe that may heve a disproportionately

harsh impact on minorities, women and older workere during
recessionary periods. 1In suggesring alternatives to lay offs,

the Commission urged employers and unions to consider work-
sharing -- a procedure whereby the work week mayrbe reduced;

for exampie; from five to four days and the worker'collectS-m

one day's unemployment insurance for the day lald off o ";3{ -

This alternatlve is partlcularly attractive in those states'

which allow partlal payment of unemployment insurance beneflts
»

The Commission is fully cognizant that in many - ' {J' - “;Tﬁ;

———- —-—-oq,o PRy

settlngs work—sharlng lS not VLeble\beceuse of ex1st1ng collective

—— =" S e v o o g

bargalnlng agreements and thelr status under the Supreme

--:‘,.. .

Court s dec151on in Teamsters.; See Internatlonal
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