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REMARKS OF J. CLAY SMITH, JR. 
PRESIDENT OF THE FEDERAL BAR ASSOCIATION 

before the 
WILMINGTON, DELAWARE CP~TER'S 

LUNCHEON MEETING 
WILMINGTON, DELP.WARE 

January 19, 1981 

Members of the Bench and Bar of Wilmington, Delaw8.re, 

I am delighted to be.here this afternoon in my capacity as 

president of tpe Federal Bar Association to participate in 

the luncheon meeting of the Wilmington Chapter. I look 

forward to a productive year as president of the Association, 

and, on· ,October 1, 1980, when I assumed ,the presidency of 

the Association, I embarked on an important voyage of my 

legal' care'er while iri. the capacity of a government lawyer. 

This' afternoon I would like to share some thoughts with you 

in two areas: the needs of government lawyers to understand 

law and reason and the need to foster creativity in a free 

society. 

LAW AND REASON 

:The trademark of our democracy is the instrument of rule 

referred to as the Constitution. This instrumen,t of rule embodies 

the ':p:olitical values of a people who chose a deitiny of a 

representative government. This instrument continues to stand 

as a lIlodel to 'the world that this collective republic chooses to 

be .rules by law administered by men and women -- many who 
• 

are government lawyers -- who are sensitive to the human needs 
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that "The roots~ of law rest in the wills of men." It is for' 

this"reason that the separation of powers is the fram~work of 

our government; and, the reason why a quest for reasonableness 

must alway.s b, the ultimate concern of government decision

makers. At the center of attention is the rui~ of law. 

The nation prides itself on the fact ~hat it is a nation 

governed by men and women pursuant to rules of law. ,But, wbat 

is law? What is this process by which and through which we 

govern and are governed? What is this process' that our fore

persons conceived; and yet, ~aintained'an abiding fear? Law is' 

power bec~use it is enforced by the will of those who govern. 

But, what is law? Is law the reasoned result of'legislative 

action? Is law.the act of the president within his prerogatives 

under Qur instrument of rule? °Is law the final order or finding 

of a court of law? What is law? What is this word upon which . 

this nation stands as a model to the world? 
. . 

I submit to you that the quest for a definition of law 

. will be· an endless search in' the annals of jurisprudence. 

However, this nation and ·those who govern its peop~e must have 

some operable rule to assist them in the exercise of their.' 
'. 

I 

. ' .. 

.. ". ::.' 

discretion on a day-to-day basis. " ." .... 

. I ·~ffer··:1:M :fO;l,~owrp~.:·g~nn~tf6ff:o·£t'-1~aif·¥YoU~·' Law '-~ ~;~::~::{~~~~~. 
,~. .~ <I., ... 

the sum total of rUles and 'regulations governing human 'c'on'duct ~.:"~'. ·~··;~~:;.i 
f • '.' •• "0' ~: ... " • :~'''--;;~:;1 

f6r which there is' st'ate- san'ct'i'on. This definition "is on~' th~t~:~D.~:j;~~ 
'. . ' . . '. :.;: ..... ·;:':,·;c:··~-;··,~·~~·~1~t-

was given to me. durJ.~g ~y f1rst . year law clas.s: .~i~ • ~.~~~~~::;·~~';;~:~;~.:;~~::~;~t:~·~~~~i 
• !'"" _i .• '- ..•... ,: ..... '.. . ._., .. .., ",' _ ... ~~~ 

University. School of Law .by Professor Herbert d Reid Sr~:··.~;:·:;j~.-·i.~~~ ... :t:;~:'~ 

,,_.~ ~ __ .. :-... __ , .: 0: .1;i;;::,i~j~~.:~;!~~1t1 
• ., ,. - • - .. '!: ~ • _ ... ,. ." .... ~, 

... ·~:i:~.;;·: .. ~ ~.':: .:.~:.~ :;~~~.; ;':~f~')~~\~~~ 
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This definition suggests that there is something existential' 

about law -- and there ·is •. The'laws of the land are designed to 

govern -- not solely for that sake alone, but to manage human , " . 

conduct. Hen~e, law "and its application are directed 'to 
preserve humanity as well as·to police those who participate 

in humanity~ Yet, human dignity cannot be preserved or protected 

unless the law, when violated, provides sanctions against 

violators, or against those who knowingly refuse to enforce the 

law. This means that in the final analysis, it ~s the govern- ,. 

ment and those employed by the government who hold the keys to . 

preserve human dignity through the meehanism of the rule of law. 

Now. hopefully, you see why the gove~ment lawy~r, the 

governm~nt executive and those who work in the decisional area 

must understand the risks .associated with arbitrary decision

making. We run the risk <;>f defaci~g the rule of law, negating "," 

the possibility for human dignity and supstituting the .sword of . 
. . 

arrogance for the shield of reasonableness. . ' .. ' -. 

~V : 

. . 
• ." • -~ T... ••• 

*'. . .• ~ - ,' • 

. -~ .". ~.. ".-' .. ~. ~...~ : 

CREATIVITY 
-..... :: . .: :!~~ .. :' 

Creativity remains the. greatest test for the survival of ,.:~'., 
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keep, "fooling arounq" with it att'empti!1g to' make somethi~g out 

of nothing until' they do it. We are fortunate to have little 

people who purh and pull at tpe sy~tem attempti~g to be heard; 

att~mpting to~ be identified; attemp~~~g to leap from a state of 

insignificance to prominence.. t~e have 'peop1e who believe that 

a cup of luck, a pint of apility and a quart of faith will enable 

. them to .s.urvive when failure, .hunger and defeat lurk at every 

corner. We are fortunate to have'educational institutions .in which 

the pO$s.ibility for free flo:wip,g. tho~ght and unlocked bookcases 

permit.the student to pierce the sound ·barriers of the unknown, -

and trigger multiple concepts, by open and frank discussions'. 

This, and all of this, is necessary to sustain that 

necessary quantum of 'creat~vity which inevitably leads to ju~g

ments w.hich affect people and stimulate people to think; to 
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The end product of creativity and measured management' 

is productivity. The American'people are production~minded. 

Hence, a frequent question which is asked is: How much can 
f : . 

gov:rnment provide to us at th~ smallest cos~J This is' a 

legitimate question, but is also a complicated question to answer. 

Our government is in the business·of preserving the republic 

'and the liberty of a free people. Therefore, a theorist can 

say that this nation'~,goal. is to' produce more f~eedom, more 
, , 

liberty. Indeed, this may be argued, to be the 'end product of 

law. John LOcke,. ~n his, S'econd' Tre'a't'iOs'e' 'on" 'Civil' 'Gove'rnment 

thought so. Locke ~at'd, 

The end of law, is, not to abolish or 
restrain, but to preserve and enlarge 
freedom. For in all the states of 
created beings capable of laws i where 
there is no law there is no freedom. 

Yet, our nation's. survival may also turn on the efficien~y 
. ~ 

of its productivity, the ethics of it~. gO,vernment and a clear 

understanding by the wotn~nand men in ... government o~ .. '. ~}leir funct~on'~.~~:~:~ 
.~. '.. . '~.. . . .. : : ::~' .. '~:~~~~;~:. ...: 

rule, as well' as law per !!.;. ,:::~.":~g4;~ 
4. '. "~."'~ .:., :~ , 0 <: . ~.:'<~~:~.~ 

. .... - . - .,.' : :;,. ~,.' ....... . ", ....... . 

as protectors of. the instrument of 

CONCLUSION:' . A QUEST FOR ,RE:ASONA~LENESS . ". ,:, . ,~-'~.:~o 
' .. ". ~. 

The right of, governm~ntto~~e ~s~~"~.e,,rS~d upon the .:i,~.~iri! 
rule of law applied in a reasonable and creative manner. ..~f we.:~;::~·~~4i 

., • '.' . . ~ ,;~.~ I .'i!f~.' 

. ar~ t~ succeed as a people;. it must. b'e clear ~~o all of ·1.1:S' what~~1l~~. 

we a~' a ~~ople"want to p~eseiVe~nder a s~st~~?~{~~~~:'::~':~~~~~,ci~~~~ 
..;. .,~'... ,:;:.:,".:' . ": .. , ,... . .. ,;,:~~c;"'~:;:- ..... 4:.;:::~;'''''~'O::~.~ .~:~_~~:f:l'~'.:i 

is a continuous'·. march' toward 'human dignity and. the' rule of law4~~ t~ 
. '., .:.::. ..... : '.... . ~ '. :.:.~~'~''::~~.''':';:,~.~~'':::f~!:~:\,~.-:.~':£~~~ " '. 

during which t~e.re . cannot. be any significant pa~ses .:.: o'r rest, ';~':;'~n:~~ ·~5 
:,~ J •• 0 .2.~ '. ..J .• ....".. t: . ~." ~l:.- -:. o"'~" . "'_:-. .. .. ':--:~';:1,~ ~. 

stops for prea,~f~~~f~~ut subjecting the ::?~~f~f.~~:~~~fj~}r~f" 
'. :.. ~.:~:.: ... ~::1t·~~'::~~~~"'.:.:...~~1·~::--::~~*l _ ~ .. 
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·As government lawyers, as a people - as Professor Laski says" 

in liis book, Democracy in Cri.sis· -~ We cannot "forget how 

fragile a'thing government is •. ~ II 

. f·· . 
We ~ a government of laws ·and not of persons, but it . . .. 

is pe.ople that make the laws, interpret and apply them. It is 

people who are obliged to quest for reasonableness so as to 

preserve hl:lDlan di.gnity and the rule of law. The imperfect 

government lawyer is entrus·ted to preserve this democratic fee. 

In closing, I quote from a passage·which may be found 

in;a 1937 Senate report during testimony given in r~:sponse to 
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